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JOHN RAY ws. MALCOLM RAY. 


An appeal will not lie to the Superior Court, from the decision of the 
County Court, on a petition, by an alleged lunatic, to have the verdict of 
an inquest in his case set aside, and the guardian appointed in pursuance 
thereof removed. 

The case of Willie v. Davis, 5 Ire. 14, cited and approved. 


Appeal from the Superior Court of Law of Camber- 
land County, at the Fall Term 1850, his Honor Jadge 
Barris presiding. 

The plaintiff in this case filed his petition in Cumber- 
land County Court, at March Term 1849, alleging. that, 
at the instance of the defendant, the said Court; at March 
Term of 1848, passed an order directing a jury to inquire 
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whether or not fhe, plaintiff was a lunatic: that at June 
Term 1848 the jury returned a verdict finding that the 
~ plaintiff was a lunatic ; whereupon the Court appointed 
the defendant guardian to the plaintiff.. The plaintiff, in 
his petition alleges, that he was not then, nor is he now, 
a lunatic, and prays the Court to set aside the former or- 
der, directing an inquest, the yerdict returned thereon 
and the appointment of the defendant as his guardian.— 
The defendant answered, and the Court, at June Term 
1849, ordered the following issue to be made up, “Is the 
petitioner, John Ray, a lunatic or not.” The jury found 
that John Ray was not “Whereupon it is ad- 
judged by the Court; the the abet oP the verdict of 
the former jury, mentioned in complainant’s petition, is 
sustained ; and it is further adjudged, upon the finding of 
the jury, now empannelled in the cause, that John Ray 
is compos mentis, and that the order appointing a guardian 
is rescinded.”. From this judgment! the defendant ob. 
tained an appeal to the Superior Court of Law. 

In the Superior Court, on motion of the petitioner's 
counsel to dismiss the appeal for want of jurisdiction, the 
Court orders that the appeal be dismissed. From this 
order the defendant appealed to the Supreme Cocrt. 


Banks, for.the plaintiff. 
»No-counsel for the defendant. 


Pearson, J. There is no error in’ the retord’* The 
guardian of the lunatic had no right of appeal from the 
Judgment of the County Court.’ The question is settled, 
Willis v. Davis, 51re. 14.00 ° 


Per Curiam. — Judgment affirmed. 


BBi1i Gilly ja 


eqee - 
‘ 
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JONATHAN OSBORNE vs. WILLIAM HORNER. 


One, who has only a verbal authority to sell a slave can (ransfer the title 
by a sale and actual detivery. © ba to. Hid 


Appeal from the Superior Court of Law of Granville 
County, at the Fall Term 1850, his Honor Jadge MAniy 
presiding. wi 

This case was an action of trover, in which damages, 
for the conversion of a slave named Esther, were de 
‘manded. It appeared that the slave had belonged to the 
defendant, and was loaned by him to his daughter, “ppon 
her intermarriage with one Joseph M. Hicks. ‘The said 


no 


and deliver the slave, and that the authority was unre- 
voked at the time of the sale, and the sale and delivery 
were made by virtue of the authority, the fact that the 
said Hicks, the witness, executed a bill of sale in his own 
name, did not affect the plaintiff’s title; which the Court 


declined giving. 
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There was a verdict for the defendant. Rule for a new 
trial discharged ; and an appeal. 


Gilliam and Lanier, for the plaintiff. 
McRae, for the defendant. 


Pearson, J. An agent, having a verbal authority to 
sell a slave, does sell and deliver the slave and receive 
the purchase money, and at the same time, executes a 
bill of sale, under seal with warranty, in his own name, 
without any reference to the principal ; does the title of 
the slave pass tothe purchaser? The Judge in the Court 
below held, that it did not. In this, we think, there is 
error. 

His opinion, we presume from the argument made in 
this Court, was influenced by the suggestion that, as there 
was a bill of sale executed by the agent at the same time, 
the title could not pass by the sale and delivery, and as 
the bill of sale was not binding upon the principal, the 
title did not pass in either way. 

The proper view of the question, as it seems to us, is 
this: The principal says the bill of sale is inoperative, so 
far as he is concerned, because the agent was not author- 
ised to bind him by a deed. That is true, and therefore, 
it has no effect whatever, except so far as it may subject 
the agent upon his covenant of warranty. But it has no 
effect in reference to these parties. So the transaction 
is left as a mere sale and delivery of a slave, by one hav- 
ing a verbal authority to sell. Such a sale is valid. 


Psr Curtam. Judgment reversed and a venire de novo 
issued. 
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NEILL CURRIE we. SAMUEL SWINDALL. 


Where an action is brought by a plaintiff to recover the amount of a rewards 
offered by the defendant, for the apprehension and delivery in jail of an 
individual charged with a criminal offence, it is incumbent on the plain- 
tiff to prove that he either compelled the individual by force, or induced 
him by persuasion, to make the surrender. 

Ifthe surrender of such individual was wholly voluatary, although the 
plaintiff accompanied him to the jail and saw him lodged there, he has no 


right of action. 
Where an agent is authorised to offer a reward for the apprehension of an 


individual, it is only necessary to prove that this was done—the mode of 
doing it is entirely immaterial. 


Appeal from the Superior Court jof Law of Bladen 
County, at a Special Term ia December 1850, his Honor 
Judge Dicx presiding. 

This was an action of assumpsit, brought to recover 
the sum of one hundred dollars, which, it was alleged, the 
defendant had offered to give any one, who would appre- 
hend and commit to prison, a certain person of color, 
named Chavis, charged with homicide. 

The plaintiff proved by a Mr. McNeil, that the defen- 
dant requested him (the witness) to offer a reward of one 
hundred dollars in his (the defendant’s) name to any per- 
son, who would apprehend and commit to jail the said 
Chavis: that the defendant did not direct in what man- 
ner the reward should be offered, whether by written ad- 
vertisement or by publication in a newspaper: that he 
(the witness) wrote to the Editor of the “Fayetteville 
Observer,” and the purport of what he had written was 
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(here the defendant’s counsel objected, that the witness 
could not speak of what he had written to the Editor 
without producing the letter or accounting for its absence, 
but the Court permitted him to proceed) contained in the 
newspaper then before the Court, dated Nov. 20th, 1848, 
The plaintiff then introduced the jailor of the County, 
who proved, that the plaintiff came to his house on the 
Saturday night before the trial of the culprit; distant from 
the jail about two hundred yards, and told him he wished 
“him to go to the jail: that he’ accordingly went, and 
found there Chavis and a man by the hame of Smith with 
him ; that the said Chavis was not confined in any way, 
and upon the jailor’s opening the door, the plaintiff told 
Chavis to go in, which he accordingly did. 

“Tt was in proof, that Chavis was tried the week féllow- 

ing the Saturday night of his going into custody, ed 
the Spring Term 1849, of Bladen Superior Court of. 
It was also in proof, that the culprit Chavis was in the 
employment of the plaintiff, at the time of the homicide. 
The defendant offered to prove, that he was in the ‘em- 
ployment of the plaintiff after his trial, but this latter evi- 
dence was objected to and excluded by the:Court. ><. . 

There was no proof, that the plaintiff made any effort 
to arrest the culprit, nor was there any proof of — 
ing arrested him, but that before stated. 

The defendant contended, among other things; hae te 
plaintiff had not, in fact, appreliended the eulprit, but that 
he had intended to’ come in of himself, and the plaiitiff 
being aware of it, merely accompanied him to claim the 
reward ; and this, it was insisted, was inferable from the 
fatts, that it was just the Satarday night: before bis trial 
tliat the culprit came in: that’ Le came untrammelled: 
that there was no show. of force or constraint upon him: 
that he had been in the employment of the plaintiff atthe 
time of the homicide ; and that no proof-had been offered 
of any act of arrest by the plaintiff, or even of his having 
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searched for the offender. And the defendant's connsel 
prayed the Court to instruct the jury, that if they helieved 
the culprit had come in of his own accord, and although 
the plaintiff may have accompanied him, yet if it was not 
in consequence of any force or) persuasion used. by the 
plaintiff, the plaintiff was not entitled to recover. , ‘ 
The Court refused to give the instruction prayed. for, 
but told the jury, that it was not necessary. for the plain; 
tiff to have brongbt Chavis to. jail by force to enable him 
to recover, but if he had induced Chavis. to come.to jail 
by persuasion and promises of assistance, it would be the 
same as if he had used foree. The only evidence, how 
Chavis got in:jail, was the evidence of the jailor, and they 
must decide upon that, whether the plaintiff had brought 
Chavis and put him in jail, and, if- they. found, for .the 
plaintiff on this point, and also found, that the defendant 
had authorised MeNeil to offer the reward, as stated, by 
MeNeil, then the plaintiff was entitled to reeover;.and 
there was no evidence calling for such instructions as the 
defendant’s counsel had asked for. A verdict being ren- 
dered for the plaintiff, and a rule for a new trial, dis, 
charged, the defendant appealed. 











W. Winslow, forthe plaintiff. 
Strange and McDougald, for the defendant. 


Pearson, J.. There is error in the refusal to give the 
instruction prayed for, and in the manner in which, the 
case was left to the jury. 

The instruction concedes, that. the plaintifi is entitled 
to recever, if the person accused surrendered himself, in 
consequence of either force or persuasion used by the 
plaintiff; but it asserts, that if the man surrendered him- 
self of his own accord, the plaintiff is not entitled to.re- 
cover. There can be no question of the truth of the pre- 
position asserted ; for, if the man surrendered himself of 
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his own » aieeeith without any force or weaieetin on the 
part of the plaintiff, then he has not performed the ser- 
vices for which the reward was offered. Indeed, his 
Honor does not deny the proposition, bat refuses “to give 
the instruction ;” and after reciting what the defendant 
had conceded, “that it was not necessary for the plain- 
tiff to have brought the man to jail by force, bat if he had 
indaced him to come to jail by persuasion and promises 
of assistance, it would be the same as ifhe had used force,” 
he proceeds to instruct the jury, “that the only evidence, 
how the man got in jail, was the testimony of the jailor, 
and they must decide upon that, whether the plaintiff had 
brought and put him in jail ;” and puts his refusal to in- 
Stract the jury, as prayed for, on the ground, that there 
was no evidence to raise the question. 

There is error in thus narrowing down the case, and, 
in effect, deciding it. The man is in jail—he was induced 
to come either by force or persuasion used by the plain- 
tiff, or he came of his own accord. There is no evidence, 
that he came of his own accord—ergo, he came by force 
or persuasion used by the plaintiff. 

There is no evidence that the plaintiff had used force to 
apprehend the man. The testimony of the jailor, al- 
though not inconsistent with the idea, that the plaintiff 
had, by persuasion, induced the man to surrender himself, 
was, by no means, conclusive of the fact, and did not ex- 
clade the idea, thst he had surrendered himself of his own 
accord. So, the fact, that the surrender was made on 
Saturday night before Court, was consistent with either 
view of the case. The same may be said of the other 
fact, that the man was in the plaintiff’s employment at 
the time of the homicide. And it seems to us, that there 
was nearly, if not quite as much, ground for instructing 
the jury, that there was no evidence that the surrender 
was made in consequence of persuasion used by the plain- 
tiff, as for the instruction, that there was no evidence 
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that the man surrendered himself of his own accord.— 
That enquiry ought to have been submitted tothe jary, 
with instructions, that the burthen of proof was on the 
plaintiff; and, in the absence of any proof of an act done 
or words used by him, tending to induce the man to sur- 
render himself, if the jury could not satisfy themselves 
how the fact was, they should find for the defendant. 
There is noerror upon the question, relative to the let- 
ter of McNeil to the Editor of the “Observer.” It was 
not necessary to prove its contents. It was sufficient to 
prove, that the defendant had authorised McNeil to offer 
the reward, and that it was offered. The mode, in which 
McNeil procured it to be done, was wholly immaterial. 
As to the other question, it is only necessary to say, that, 
in a case depending on well balanced circumstances, the 
fact, that the man after bis acquittal went to work with 
the plaintiff, might have had some weight on one side or 
the other; and in a case of circumstantial evidence, the 
facts following, as well as those which precede, and those 


which accompany the act, are sometimes important. 


Per Curtam. There must be a venire de novo. 
2 
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ALEXANDER D. MoRAE vs. DANIEL D. MéRAE- © 


A. died leaving three children, of whom B., the defendant, ‘was the guar- 
dian, and who had slaves left to them by will by C. to the amount of up- 
|" wards of six hundred dollars. B.gave'to D. the plaintiff, a bend, exécu- 
— ted on the 4th of February, 1846, of the followiug purport ; “I promise to 
_ pay D. three hundred and sixty dollars, being in consideration of money 
which he paid for A. and his heirs, which sum t am to pay it can be 
_ vaised out of the estate le(t to them by the will of on writ was 

.  feyned nearly three years after the date of the bond. 
i a ae eR le ep 
be delayed, until the guardian ceuld raise the amount out of the hire and 

_ profits of the property, but that it should be made as goon as. 


could, by proper proceedings, raise the money by the sale of the property, 
and that this could have been done within less than three yearn 


Appeal from the Superior Court: of Law of Richmond 
County, at the Fall Term 1850, his Honor Judge Barris 
presiding. 

This was an action ef debt upon a bond, of which the 
following is a copy: “With interest from date, I promise 
to pay to Alexander D. McRae the sum of three hundred 
and sixty dollars, being in consideration of money, which 
he paid for Hugh D. McRae and his heirs, which sum I 
am to pay, when it can be raised out of estate left to them 
by the will of Daniel McRae, their father. In witness 
whereof, &e., dated 4th of February 1946, and executed 
by Daniel D. McRae.” 

The defence relied on was, that the tend showed upon 
its face, that it was payable upon a condition precedent, 
which had not been performed. 

The plaintiff produced in evidence the will of Daniel 
McRae, dec’d, in which was the following clause: “I give 
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and bequeath.to my son, Alexander McRae, for the.sdle — 
and scparate use.and benefitof my son Hugh MeRee, in 
trust, the fellowing slaves, viz.: :Ehloe, and her’ child 
Hannah, Sam, Abram and Dinah, together with their fu- 
ture increase; also, 1 give and bequeath the one half of 
the tracts of-land, whereon | now live, containing seven 
hundred and fifty acres, for the sole and separate use of 
my son Hugh McRae, during his:natural life; and at his 
death.to his heirs forever.” He then proved, that Hugh 
MeRae, mentioned in the said clause, had died, leaving 
three children, to whom the defendant had been regularly 
appointed guardian ; and that two of the slaves mentioned 
in the clause aforesaid, were worth about six hundred 
dollars. (The writ was issued on the 15th day of January 
1849, nearly three years after the date of the execution of 
the bond; and the plaintiff contended, that the defendant 
had: had ample time to have raised the amount, mentioned 
in the bond, by a sale of the property of his wards: that 
it was his duty by law so to havedone ; and that his neg- 
lect’ or ‘delay in so doing ought not to prevent the plaintiff 
from recovering. 

The defendant contended, that the true construction of 
the bond was, that the money was to be raised out of the 
rents and profits of the property of his wards: that he 
had no right to sell it, or any part of it, to pay the bond ; 
and that there was no evidence, that any rents or profits 
had been received by him, nor even that the-property had 
been delivered over to him, except what might be inferred 
from his appointment as guardian; and that consequently 
the plaintiff could not.recover... And of this opinion. was 
the Court, in submission to which the plainsl® wao-medt 
suited, and appealed to the Supreme Court. | 


‘No counsel for the plaintiff. 
Strange, for the deferidant. * 
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Pearson, J. This was debt on a bond for $360. The 
defence was, that payment was not to be made, until the 
defendant, as guardian of the children of Hagh McRae, 
could raise the money out of the rents and profits of the 
property of his wards. 

His Honor was of opinion, that such was the proper 
construction of the bond. In this, we think, there is error. 
It is true, that for the maintenance and education of a 
ward, the guardian has no right to expend more than the 
imcome. But forthe payment of debts, for which his 
ward is liable, a guardian has it in his power, by proper 
proceedings, to sell the real, as well as the personal estate. 

The true construction of the bond is, that the money 
was to be paid as soon as it could be raised by a sale of 
the property of the wards of the defendant. He was 
bound to procure a sale for that purpose within a reason- 
able time. Certainly, it could have been done within 
some time short of three years. 








Pee Curnum. There must be a venire de novo. 


SAMUEL P. MORTON § WIFE &AL ws. INGRAM & AL. 


A person, named as executor, is not competent as an attesting witness to 8 
Will of personality. Nor will his subsequent renunciation and release 
make him so. He must be disinterested at the time of attestation. 

The cases of Allison v. Allison, 4 Hawks 141, and Tucker v. Tucker, 5 Ire. 
161, cited and approved. _ 


Appeal from the Superior Court of Law of Anson 
County, at the Fall Term 1850, his Honor Judge Barris 
presiding. 
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_ ‘This was an issue, devisavit vel non, made up to try 
whether a certain script was the last will and testament 
of Isham Ingram, deceased. While the issue was pend- 
ing in the County Court, the caveators had an entry made 
upon the records of the Court, that they admitted the 
script to be the last will and testament of the said Isham 
Ingram, as to his real estate therein devised, and contest- 
ed it only as a will of personalty. Upon the trial of the 
will-in the County Court, the jary found it to be the will 
of the said deceased, both as to his real and personal es- 
tate, and from the judgment thereon the caveators ap- 
pealed to the Superior Court. At the trial in the Supe- 
rior Court, Dr. Christopher Watkins, one of the subserib- 
ing witnesses to the script, was offered as a witness to 
prove its due execution, bat he was objected to as a wit- 
ness to prove the script tu be a will of personalty, be- 
cause he was named executor therein. The plaintiff then 
exhibited a release from the said Christopher Watkins, of 
the following purport, to-wit: that he had no desire or 
intent of acting as executor, or of taking upon himself any 
of the trusts mentioned in the said paper writing, and 
which by law might be cast upon him—that therefore, 
and in consideration thereof, he released to Joseph In- 
gram, &c., all right, trust and interest, which, by the said 
appointment as executor aforesaid, or by law, or other- 
wise, he might or could have by reason of said appoint- 
ment, thereby renouncing and absolutely refusing to as- 
sume or take upon himself any of the rights or trusts of 
an executor under said paper writing, purporting to be 
the said Isham Ingram’s will. The Court held that the 
said witness was incompetent to prove the script to be a 
will of personalty ; and the jury, under the charge of the 
Court, found the script to be the last will and testament ef 
the exid Isham Ingram, deceased, as to the real estate 
therein devised, but not his last will and testament, as to 
his personal estate thercin mentioned. Judgment was 
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“Mendenhall. and Dargen, for the plaintiff. wis ai RO 
ee ya1 ent noqe 


semana There ie. no error. The mr Petco “wr 
presented.is, whether the person, named as executor, is 
competent as one of the elfesting witnesses to.a will of 
personality. It is settled, that the witness mast be disio- 
at the time of the attestation, and it is decided in 
Allison ¥. Allison, 4 Hawks. 141, cited and approved in 
Tucker v. Tucker, 6 Ire. 163, that a right to commissions 
is such an interest as disqualifies a witness. An execu 
tor has a right, by law, to commissions upon the receipts 
ani disbursements of the assets. The fact, thatthe wit- 
ness renounced, and executed a release, does not remove 
thedisqualificdtion; ne arene = Gutned the at- 
testation. wollo) ot 
Sidesbaithesenry celts iviaie fennel gtuite to the 
will, 20 far asit concerned the real estate. ‘It was, there. 
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This was an setiot of f debt upon.the official bend'of the 
defendant,. Hooks, executed. in February. 1846, forthe 
faithful discharge of the duties of the sat ratte ches 
stable for the ensuing ‘year. ‘The p laintiff alleged 
the relator had placed fn the hands of Hooks, 
‘year, & Certain “note for collection.” ‘The ded 
three breaches of the bond iii relation to this Rote, 


the two first of which it “is unnecessary ‘to state, avtio 
question upon them Was presented to the a 
The third breach assigned was, that “the a 

‘had failed ‘to retiird the note to the ré 

‘ment having been to collect the note or ra Un 
‘the latter count, it appeared, that the defendant, 

had been elected constable for one year from February 
1845, and had entered into the bond declared 6n—that 
during that year the relator had placed in his hands fer 
collection, as constable, the ‘note in quéstion, whieh the 
said Hooks promised to collect or return—that; Within a 
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day or two after Hooks received the note, a judgment 
was obtained thereon and execution was sued out against 
the maker. A demand by the plaiatiff was admitted, and 
the note had never been returned, nor accounted for to 
the relator, nor did the defendant offer to return it upon 
the trial. The plaintiff contended, that he was entitled 
to recover the full amount of his claim, as the note had 
never been returned. 

The Court charged the jury, that, as to the third breach 
alleged, for a failure to return the note, the plaintiff was 
entitled to recover, but they should give him only nomin- 
al damages, as there was no evidence that the maker of 
the note sapanin te, pay , 08: nay.tmmaien Abedagen 
received by Hooks. 

The jury returned a verdict for the plaintiff upon the 
third count only of the declaration, and gave nominal 


damages. 

From the judgment thereon the plaintiff appealed. 
J. H. Bryan, for the plaintiff. 
Mordecai and Washington, for the defendants. 


Pearson, J. The third breach assigned is, that he “had 
failed to return the note tothe relator.” Upon this (which 
is the only matter excepted to) the charge is,‘ for a failure 
to return the note, the plaintiff is entitled to recover nom- 
inal damagesonly.” To this the plaintiff excepts. There 
is no ground for the exception, for, admitting that his 
Honer ought to have charged, that, unless the note was 
returned or accounted for, the plaintiff was entitled te re- 
cover its value, as being converted and applied to his own 
purposes by the officer, the exception was untenable, be- 
cause the case states, that, “in a day or two after the note 
was put into his hands a “judgment was obtained thereon 
and execution sued out.” This accounts for the note; it ° 
merged in the judgment, was cancelled, and remained in 
the hands of the justice. 
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Whether the plaintiff would have been entitled to any, 
and what damage, if a failare to return the judgment had 
been assigned as a breach, is a different question; fora 
judgment is a guasi record, and ought properly to be re- 
tained by the jastice. We are not informied what is ‘the 
fact in reference to this matter; at all events the Judge 
did not decide this question, and the exception does not 
raise it. 2 

There is no error, of which the plaintiff has a right to 
complain. 


Pex Contam. Judgment affirmed. 


DEN ON DEMISE OF WILLIAM B. EDMUNDSON vs. WIL. 
LIAM LIOOKS. 


What the description in a deed for land means, or whether it conveys any 
definite idea, are questions for the Court, and ought not to be left to the 
jary- 


Appeal from the Superior Court of Law of Wayne 
County, at the Fall Term 1650, his Honor Judge Enis 
presiding. 

This was an action of ejectment, in which the Aemtbiol 
the plaintiff claimed title to the premises in dispute, by 
purchase at a sheriff’s sale, made under several judgments 
and executions, tested from Nov. 1845, to June 1846; ‘of 
which regular transcripts were produced ; and the plain- 
tiff also prodaced a deed from Otlin Carr, sheriff of Wayne, 
which, it was alleged, conveyed to him the title to the 

3 
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premises, The sheriff’s deed recited several executions 
against John Hooks and other persons, that in pursuance 
thereof he levied upon certain pieces or parcels, of land, 
situate, lying and being in the County of Wayne, to wit: 
defendant's lots at Nahunta Depot, and land joining Icha- 
bed Pearson and Josiah Evans, and Daniel Hanell and 
others, and that he afterwards, at public auction, sold the 
said premises to William {B., Edmundson, and the, deed 
then, in consideration of the premises and the purchase 
money paid, conveyed the said pieces or parcels of land, 
as above described, and their appurtenances to the said 
William B. Edmundson in fee. The plaintiff then prov- 
ed, that John Hooks, the tenant in possession, had been 
in possession of the premises for several years prior to the 
sale made by the sheriff, was in possession at the time of 
the sale, and has continued in possession ever since. The 
sheriff was introduced, and proved that he leviéd on the 
lot described in the declaration, (the description in the 
declaration corresponded substantially with that in the 
__Sheriff’s deed,) under the executions above referred to, 
and sold that identical lot on the 16th of November 1846, 
when the lessor of the plaintiff became the purchaser, 
and that he intended to convey the same by his said deed. 
“The defendant, Wiliam Hooks, who had been admitted 
to defend as landlord of John Hooks, gave in evidence a 
deed from John Hooks, (under whom the plaintiff claimed) 
te Wright Woodard, one of the defendants in the above 
executions, dated 9th of May 1844, and also wuye i= 
the said Woodard te him, William Hooks, 
| title vested im him, and therefore the plainti ph 
_ recover. He farther proved, that, although the 
for-adjoined A.G, Person, they did not ¢ 
Hanell ; but that John Hooks, one of the defendar 
_ the executions, had land which did. adjoin Person and 
Daniel Hanell and others, and contended that te land, 
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and not the lots, must be held by a proper construction of 
the levy,to have been levied on. The defendant further 
contended, that the description of the lots in the sheriff’s 
deed to Edmundson was entirely too vague and uncertain 
to operate asa conveyance of land. The defendant far- 
ther proved, that, at the execution sale, at which Edmund- 
son bought, the sheriff declared, that he only intended’ to 
sell the interest of John Hooks, and that, therefore, no in- 
terest of Woodard could pass by the sale. 

_ The plaintiff insisted, that whatever interest John Hooks 
had in the premises, at the time of the sale made by the 
sheriff, if nothing more than a naked possession, was trans- 
ferred to him, and that he had a right to be put in posses- 
sion of it, and that William Hooks, as landlord, could not 
set up any title acquired by him subsequently to the sale» 
in opposition to the plaintiff’s title and to defeat his 


claim. 
“His Henor overruled the defendant’s objections, and 





ee 





instructed the jury, that, if they believed the premises in 
dispute were included under the levy, and the sheriff’s 
deed to the lessor of the plaintiff, the plaintiff was enti- 
tled to recover. 

The jury found a verdict in favor of the plaintiff, and 
from the judgment thereon the defendant appealed. — ~ 


_ Mordecai, for the plaintiff. 

- J... Bryan, with whom was Washington, for hes defen. 
dant, relied on the following points : 

The land is described in the sheriff’s deed as “the de- 
fendant’s lots at Nahunta Depot.” This description is 
too vague and indefinite—and the sheriff’s intent, as to 
what he sells, can only be collected from the deed itself. 
Sheppard v. Simpson, 1 Dev. 244. Massey v. Bellisle, 2 
Ire. 177. 

A. party conusant of his rights may sell by a general 
description~an officer must define what he sells. Jack- 
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son v. Delaney, 11 J. R. 273. Jackson'v. Roosevelt, 13 J. 
R. 103. 

The Judge ieft a question of law to the jury. He told 
them “if they believed the premises were included in the 
sheriff’s deed,” &c., the plaintiff was entitled to recover. 
Parol evidence is admissible to apply the description ina 
deed to its suhject matter—but what the deed conveys 
and what is its legal operation is matter of law. 


Pearson, J. The sheriff held several executions against 
John Hooks and others: one against John Hooks alone, 
and one against John Hooks and Woodard. The deed re- 
cites all of these executions: a levy upon “the defen- 
dant’s lots at Nahunta Depot,” a sale, and thereupon con- 
veys “the lots levied on” to the lessor. The question is, 
does this deed vest the title of the lots sued for, in the les- 
sor? We think the description too vague and uncertain, 
and therefore, the deed passes nothing. 

The execution against John Hooks and Woodard, was 
not levied on the lots, and has no bearing on the case. 

“The defendant’s lots at Nahunta Depot” is the descrip- 
tion ; what it means, or whether it conveys any definite 
idea, was a question for the Court, and ought not to have 
been left to the jury. It has no definite meaning. If we 
suppose it means lots belonging to all of the defendants, 
there is no subject to fit it! If we suppose it means lots 
belonging to John Hooks, one of the defendants, still there 
is no subject to fit it: for, although John Hooks lived on 
the lots sued for, and they might have been described as 
“the lots on which John Hooks now lives,” yet they do not 
answer the description supposed, for in fact they did not 
belong to him, as be had, some two years before, convey- 
ed them to Woodard. The description is unmeaning, and 
the Court should so have instructed the jury. 

This defence does not at all impugn the rule, that Wil- 
liam Hooks, defending as landlord, could only make such 
















DECEMBER TERM, 1850. 





Simpson vs. Kiog. 





defence as was Open to the tenant; because he was at’ 
liberty to say to the purchaser at the sheriff’s poy = Sng , 
deed does not cover the land.” : 


Per Curiam. Judgment reversed: and ongue de aa 


JOHN SIMPSON vs. NATHAN KING & AL. _ 


yw? tials 

A testatrix bequeathed as follows, “My girl Maria, after my death, | de not 

leave her as a bond slave to any person, 1 wish her to live among my 

children, or otherwise if she sees proper. I leave J. ve dollar to Ma 

for said girl.” Also, “I will and bequeath twenty-five dollars to + 
Held, that, under this will, J. S. took the legal ditle to the itt Maria.“ 


Appeal from the Superior Court of Law of. Caswell 
County, at the Fall Term 1850, his Honor J oe Maave 
presiding. 

This was an action of detinue for the slaved Maria, dca, 
tried upon the plea of non detinet. usted od) 

In the last will and testament of Letitia Foster, who 
died and whose will was admitted to probate. in, 1837 
appears the following clause, to-wit: *My girl Magia, 
after my death, I do not leave her as a bond slave to any 
person, I wish her to live among my children or otherwise, 
ifshe sees proper. I leave John Simpson to. act as tras 
tee for said girl.” And in another clause she says,,4J 
will and bequeath twenty-five dollars to Maria”. ». Under 
this will, the plaintiff claims the slaves in question): |... 

It appeared in evidence, that, a» sbort:time after.the 
death of Mrs. Foster in the same year. Nathan Kingy-the 

executor and now one of the defendants, coisentéd that 
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the plaintiff might take the negro Maria, which he ac- 
cerdiugly did, and she has since been under his control, 
up to within a short time before the institution of this 
suit, when the defendant, King, and the other defendant, 
one of the next of kin of the testatrix and interested in 
her estate, took possession of the slave, Maria, and the 
other slaves, who ure the children of Maria, bora since 
the death of the testatrix and since possession was given 
to the plaintiff; and the defendants, upon demand, have 
refused to surrender them to the plaintiff. 

The point raised by the defendant's counsel was, whe- 
ther by the will and the facts of the case, any such estate 
was vested in the pleintif, as went enable bien to main- 
tain this suit, ~~  “ 

»-The Coart.was of opinion, that ee was a manifest, 
intent in the clacse of the will in question to vest in the 
plaintiff'a trast estate in the person of the woman, and 








this, connected with an assent by the executor, woald 
operate to confer upon the plaintiff the legal estate, which 
Ser Ses MARS te support .the neviomia this 


Court. 
The jury, secden the tncteustinis ofthe Court, ‘Shek, a 


verdict fo? the plaintiff, and from the paras: shenwe 
the defendant appealed. 


'hireind T: Ruffin, Jun., for the plaintiff. . 
Morehead, for the defendants. 


Puazsos, J. The declaration by the testatrix, that she 
dees’ not’ leave the girl Maria, as a bond slave to any 
person; the legacy te her of $25, which she could only 
take as a person, as distinguished from mere property, 
and the appointment of Simpson to act as trustee for her, 
treating her as a person, instead of appointing him a 
trustee of her, treating her as property, furnish strong 
ground for the position, that it was not the intention of 
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the testatrix to bequeath the legal title of the girl, as pro- 
perty, to Simpson. As the girl was the property of the 
testatrix, upon her death, the legal title must belong to 
some one, and unless it was the intention to give it to 
Simpson, it remains with the executor ; and thus the as- 
sumed purpose of the testatrix would be defeated, because 
it would be impossible for Simpson to act as trustee 

the girl, as a person, or as trustee of her as Pista: ga 
the legal title remained with the executor. 

. “He was made trustee for the one purpose or. the other, 
“dnd neither can be ac lished without giving him’ the 
“Tegal title. We do not feel at’ liberty to Bee an ‘¢on- 
struction, by which the appointment of 0 
tee would be rendered wholly nugatory. and neues 
mS the testatrix be necessarily defeated ; not by reason of 

ing’ dehors, at’ by reason of an intrinsio defest in the 

“will ; ‘and: we ‘therefore ‘conclade, that - a 

given to Simpson. ti 

‘tis evident, that the tantatitseuppaced shi bald 

to ‘confer on the girl the privilege of acting as a 
nm provided she appointed # trustee to act for’ her; by 
which she means, some person to act as’ her’ escemsible 
owner ; but in whem the confidence ee 
that although he was in law the master, yet he would tiot 
treat her as a bond slave, but would allow ‘her ‘to tive 

‘among the children of the testatrix, or else where; if whe 
‘saw proper, as a privileged perso | The trust‘is clearly 

*“untawfal, ‘and the resuit ‘of this suit can‘ be'a matter“of 
bat little consequence, for the residaary legatees; if there 
be any, if not, the next of kin, may in’ Equity have the 
Wetioes void, and call for the ‘tithe .0vi2 
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. Dok’ oN DEMISE OF WIGGINS' HEIRS vs. LASSITER RED. 
: DICK. 


Te scteta thera rll etalnbed ha when penn nadia by 
jy lke Court to defend as landlord, which be has a right to claim, be stands 
__ im the place of bis tenant, and can make no defence which the tenant 


| “eould mot have made. 
- “Whe daves of Balfour v. Davis, 4 Dev. 4 Bat. 305, Wise y. Wheeler, S tre, 


~~ 496, Gnd Lee v. Hannegaa, 7 Ire, 471, explained and approved. 


a: Appeal. from the Superior Court of Law of Gates 
-/Cousty, at the Fall Term 1850, his Honor Judge Cazp- 
WELL presiding. 

.- Ou the trial of this ejectment, the lessors of the plaintiff 
“deduced title to the land in dispute through a deed from 
_ ene Benton to their ancestor, executed in August 1841. 
This suit was commenced against Benton, and the defen- 
_ dapts were allowed by order of Court to come in and de- 
_ fend.as landlords of Benton. They alleged that they had 
purchased the said land, as the property of the said Ben- 
ton, ata sberiff’s sale subsequent to 1841, and that the 
_ (deed from the said Benton to the ancestor of the lessors 
- of the plaintiff was madr, expressly to defraud one of the 
defendants of a large debt, which he had against the said 
. Benton, on which there had been a judgment and execu- 
tion, and under which the said land had been sold, when 
they became the purchasers ; all of which they offered to 
prove. The introduction of the testimony was opposed by 
the counsel of the plaintiff, on the ground that Benton 
was estopped, as against the lessors, and the same estop- 
pe! extended to the defendants. 

















rale in reference to landlords, and takes. 3 
cause John H. Wheeler did not profess upon t 
be the landlord ; and, inasmuch as no 
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he act fe minal os ei he 
aden emote toe) mek pro ht oda aly 
taken to be true, onl may be contradicted 


The case of Smith v Lows, 5 Ire 197, cited and approved. — 


‘Appeal from the Superior Court of Law of | Beau 
County, at the Fall Term 1850, his Honor Judge Kuss 
presiding. out 

This was an action of trespass de bonis asportatis. 

The plaintiff alleged, that he was in the possession, 
sient wed a ree Pn a 
parton femnadrgeyisipmatidbant my | 
fessed to levy upon them in pursuance of an 
tachment, sued out by the defendant, Britt, an 
did the act as deputy of the other defendant, Edman 
who was at the time the sheriff of Greene County, ¥ 2 

‘The defendants pleaded severally the genera! issue, and 
justification. 


> 





Patterson vs. Britt. 


. It was proved by the witnesses, that the plaintiff. was 
the owner, and in possession of a.stock of dry goods, gro- 
ceries, and a variety of articles of merchandise in the 
town of Snow Hill, and County of Greene, on the 28th of 
July, 1847. 

It was also proved, that, on that day, the defendant, 
Britt, sued out an attachment against the property of the 
plaintiff, for the sum of four hundred and fifty dollars. It 
was issued by a Justice of the Peace, directed to Pers 
Gonstable or other officer” of Greetie County, and r 
tumeble before the Jastioe iseaidg it, or any sther 
of the Peace for Greene Gounty. - ie Teme o> 0 emit 

‘This attachment was placed in the hands of one Tike 
p tress ‘Said Exum was, at the time, a co 

County, and sometimes acted as deputy sheriff for 
the defendant Edmundson ; but only when specially dep- 
utised. It was also proved, that the entire stock of mér- 
dhandise of the plaintiff was taken from his possession by 
thé said Exum, who professed to levy upon the same, un- 
der said attachment. It did not appear that the said 
Exum had any valid process against the plaintiff on: the 
- 98th July 1847; but it did appear that on the follwing 

the 29th, he had other regular attachments anthor- 
him to levy on the property of the plaintiff.. 

The witnesses differed as to whether the property was 
taken under the defendant, Britt’s attachment, upon the 
26th or 29th of July of said year. ‘Two witnesses stated, 

Hit was on the 29th, and one stated that it was.on the 

; and the levy, endorsed upon the attachment itself, 
Spl wi sabenanentls returned to the County. Court, 
was dated as having been made on the 28thof July 1847, 
By 8 introduced by the plaintiff, it appeared, that 

attachment was returned into the Court of Pleas 
and Quarter Sessions for Greene County, at its next 
regular term after July 1847, to-wit, in August 1847 ; 
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when the defendant, Britt, applied to the Court to order 
it to be docketed, and for leave to amend by making the 
attachment returnable to the said Court of Pleas’and 
Quarter Sessions at its said Term, and for 
the officer’s return, and the direction of the attachment, 
The Court ordered the case to be placed upon the-docket, 
sen anrmntenaanenines ie ntaneecarey 
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the goods taken by Exum.’ ‘The defendants “objected 'té 
tlie‘evidenee, but'it was admitted ‘by the Court. © °' ” 
‘Phe’ defendants introdueed ecm ye ‘and 
= by attachment, placed in the hinds er 
20th of July 1647; against rine to pov 's pepe ty. 

Stdeddeivommnk eiebahen a witness 
when Exum took the propert: unean 
attachment of the defendant, Britt, he was ge 
stable, and not as the deputy of the" 
som Upon objection on the partofthe pla 
expressed the opinion, that it was. ireimnintor lt "Wow? 
fact was, as the return of the defendant, Fey cmmeono rn 











attachment, if the act was a trespass: “That it appeared 
fromthe record of the said Court, that the rétar Was 
made by the defendant, Edmundson, through Extm, bis 
deputy, and the return thus appearing of record was full 

and’conclusive proof, that it was the act of Edmund 

and he’could not now’ be heard to dehy it, at least so fat 
as the fact of its being his retutn: And, by this act of re- 
cord, he assented to, and adopted. all the previous acts of 
thé’said Exum done under <he said attachment. The evi- 
denée was not heard. It was proved by the defendaats, 
that a part of the said goods came to the hands of one 
Vass, with the assent of the plaintiff, and noth { 

to the hands of one Williams, under orders e Coan y 
Court of Greene, by consent of parties, made in the case 

of the defendant, Britt, against this plaintiff, relattve to 
the said attachment, returned to the said Court ; and that 
another part came in the same way to the wsdide it ols 
Moses Patterson. It was also proved by the defendants, 
that a part of the said goods had been sold by the said 
Exum and the proceeds applied to the payment of regular 
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attachments, placed. inhis hands on the 20h of July.ASAMy 
The defendants also introduced evidence’ of the,valueof 
the several amounts of goods, that came to the hands) of 
the respective parties above named, andthe amountap- 
plied by Exum to valid attachments. | rei vat ody 

_ The. Court charged the Jury, that the: plaintif?s. sight 
torecover depended entirely upon the question, whether 








e the.goods were taken on. the 28th er 29th. of Jaly 184% 


If they were taken on the 29th, they.sbould reterd-a 
verdict for the defendants, because, on that day Exam 
had regular and valid process in his hands, authorizinghim 
to take the property of the plaintiff, and it:mattered:fot, 
though he professed to take under other, and void procéss- 
But, if they should be of opinion,, that the property-was 
taken upon the 28th of July, then the plaintiff wouldibe 
entitled to recover, becauso the attachment, under which 
Exum professed to act, was void, and did not.authorize 
him to take the property of the plaintiff, and it did. notyaps 
ry ht yr any regular. and, valid.proces:; 
and because these defendants were both responsible for 
the acts of Exum, it appearing. of record that they both, 
subseqently, acquiesced in these acts, the defendant Ed« 
mundson by the return of the attachment, and the othet de- 
fendant, Britt, by aecepting the return aad 
the.said suit against the plantiff; that, if they believed'the 
plaintiff entitled to recover, the proper measure of dams 
ages would be the value of the goods at the timethey 
were taken, deducting the value of goods, that. eameto 
the hands of Vass, Williams, and Moses P 
consent of the plantiff; that they might alse. allow such 
sum_as they should think reasonable for the 
tainediby the plaintiff, by being deprived ofthe | 
his property since it, was taken ; that, if ‘they. 
the circumstances of the case would justify them, 
would be at liberty to give vindictive. 


paren Beem os 
punishment to the defendants; that they should.make no 
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deduction for any of the goods appropriated by Exum to 
any purpose without the consent of the plaintiff, even 
though the same pipiens Sener ret ar aee 
claims in his hands against the plaintiff. 

The jury returned a verdict for the plaintiff. The de- 
fendants moved for a new trial for error inthe instructions 
to the jury, and for the exclusion of proper evidence, and 
the admission of illegal testimony. Rule disebarged, and 
a judgment: from which ibe Radanenegent ey the 
Supreme Court. ‘ 











Rodman, for the plaintiff. 

J. H. Bryan, J. W. Bryan and Washington or the de 
fendants, made the following points. 

williaeatdi of Randa tines <anblesivef tic Sante Gale’ 
in recited ; they are acts “‘in pais” and not the acts of the 
Court. Smith v. Low, 5 Ire. 197. 28 E. C. + pe 


2% Wendell’s Rep. 289. 


The return was the act of Exum ath ik Pinal 
son, the sheriff; it was a single, isolated act, and no evi- 
dence of itself against the sheriff. He was not the'gen- 
eral deputy of the sheriff. 

‘The damagesshould have been reduced by the evidence? 
that.a portion of the goods were applied to bona fide at- 
tuchments against the plaintiff. 2nd Greeul. ae 
Goolege v. Choate, 9 Mas. L. R. 

Even if the sheriff had adopted thie ¢uttars\ob Maubatie 
WESNE O0s Ritne bean Hindle tor-vindletins Simnagie seed 

v. Gelston, 13 1. R. 141, 

_ At common law, no one is a trespasser by relation, un- 
less the trespass was done to his use or for his benefit, 
though he agree to the trespass after it bedone. Wilson 

v. Baker, 24 E.C..L. R. 124. oe 180, 0. Nu. i A 

edi 

Pearson, J. The Conte cbarged-"thhd tw deta: 
ants were both responsible for the acts of Exum, it appear. 


> 
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Patterson vs. Britt. 





ing, of record, that. they both subsequently acqui 
these acts—Edmundson by the return of the attachr 
and Britt, by accepting the return ‘and prosecuting 
suit, 
There is error, in holding Edmundson sispeaiibe sien 
the acts of Exum, and giving tothe return this conclusive 3 
legal effect. How far the superior is bound by the acts 
of the deputy is not the question ; but it is, did E: ‘ 
levy upon the goods of the plaintiff as the deputy of Ei 
mundson? The original return, made by Exum, was 
levy by him as constable. The County Court, permitted. 
him to amend, soas to make it a return of a levy by | o 
mundson, as sheriff, by Exum his deputy. Tothis amends | 
ed return is given the conclusive effect ofa record, vher 
by it is established, that Exam made. the levy as deputy, — 
and consequently, that Edmundson jis antares ae, A . 
same manner as if he had done the act himself, om 
In what light the question would be viewed, if! 
had been a regular and known depaty, without any. . 
capacity, is not before us. The ance unten that ta Gabe 5 
constable, who sometimes acted as deputy, but only when’ t 
specially deputised ; no express deputation is 
and, if he can be made a deputy at all, it must be, as an 
inference, from the fact of his assuming that character, ir 
making the amended return. This was done after 
mundson went ont of office, and he is not shown to an 
had notiee of it. How the assumption in a single jnseanon, 
without the knowledge of the principal, can conclusively — 
establish the character assumed, so as to make .- 
rior liable in trespass, we are not able to conceive. 
Honor, it seems, gave to the return this conclusive effect, 
by treating it as a record, which imparts absolute verity, 
He was mistaken in his premises. A record states the 
acts of the Court itself, The acts of a ministerial officer 
as a constable or sheriff, in making returns on warrants 
and writs, ae requited by law to be returned into 
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a Court of record,do not make a part of the record, are. 
only prima facie taken to be true, and may be contra- 
dicted and shown to be false, antedated, &c. Smith v. 
Low, 5 Ire. 197. If such a return is not conclusive as to 
the acts, much less is it conclusive as to the character, of 
the person, who makes it in the name of a supposed su- 

The amended return, if evidence at all, was at most 
only prima facie evidence, that Exum was the deputy, 
and there are many circumstances tending to rebut it— 
he was a constable—never acted as deputy without a 
special deputation ; he made the levy and the original re- — 
turn as constable, and the order allowing the return to be 
amended, was vacated by an appeal. 

His Honor onght to have submitted the question to the 
jury, and it was error, to hold the fact conclusively estab- 
lished by the record. As the case will be tried again, it 
is proper to notice an error, on the question of damages. 
His Honor held, that the damages could not be abated in 
respect of the regular attachments, levied on the 29th of 
July, and under which a part of the property was sabse- 
quently sold, and the proceeds applied in discharge of the 
debts sued for. In this there is error. The levy created 
a lien on the property, and authorised the officer to retain 
an amount sufficient to satisfy the judgments, without the 
consent of the plaintiff. His Honor seems to have con- 
founded this case where there was a lien, with that of an 
officer who sells under one execution, and claims a right 
to apply the excess of sales toa note or other debt, upon 
which there was no judgment, execution and levy—here 
there was a levy which created a lien. We give no opin- 
ion upon the subject of vindictive damages, because the 
case does not raise the question. The damages were 
$2,800, they are not stated to be vindictive, and for any 
thing that is stated, it may be, that this sum was the 
balance of the value of the goods, after deducting the 
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sums allowed for the amounts, which, with the consent of 
- the plaintiff, went into the hands of Vass, et 
Henry Patterson. These amounts are not given. © 


Per Curiam. Judgment reversed and venire de novo, 






















JOHN McPHERSON & AL as. ALEXANDER McPHERSON 4 AL. 


In the action of account there are two judgments; first, that the plaintiff 
and defendant account together; secondly, that the plaintiff or the defen- 
dant recover the balance found to be due from the one to the other, — 

In order to obtain the first judgment, it is not necessary for the plaintiff to 
shew that the defendant is indebted to him as bailiff, §c: He need only 
shew that he is bound to account with him as bailiff, or as a tenant in 
common, who has been in the pernancy of the profits, and the right to 
this judgment can only be barred by proof on the part of the 
that he has already accounted, or by a denial, uncontradicted on the part 
of the plaintiff, of the existence of any such relation between the parties, 
as gives the plaintiff a right to call for an account. 

Where there are several tenants in common, some of whom have been in the 
receipt of profits and some not, each of the latter must bring his own ac- 
tion of account for what he claims—they cannot bring @ joint action ia 
the names of two or more, to recover their several shares, — 

So where séveral tenants in common receive the profits, unless it can be 
shewan that they received them jointly as partners, an action of eccoent 
cannot be brought against them jointly, but each must be sued separately. 

If either of these cases appear upon the trial, the Court will order nen-suit 

Every tenant in common, who has been in the enjoyment of the property, is 
liable to account ; and it is not material what was the mode of 
whether he used it merely for shelter, or as a means cf 
saat Gently, or ante womny oy aling nents NOEL 
as rent. 

The case of Powell v Mathis, 4 Ire. 83, cited and approved.” 


Appeal from the Superior Court of Law of Camberland 
’ County, at the Spring Term 1850, his Honor Judge Serruz 
presiding. 
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~This is an action of account, brought by the plaintiffs, 
alleging that the defendants were tenants in common 
“with them of a certain tract of land, which had descended 
to them from a corimon ancestor, and received more than 
their proper share of the rents, and profits, fur which they 
had refused to account. 

The proof was, that Alexnnder McPherson died more 
than twenty years ago, leaving his widow and eight chil- 
dren—all of whom had gone off and left their parents, 
except the three daughters, who, with their mother, re- 
mained on the land until 1836. when the defendant, Alex- 
ander, purchased a place of his ow a, and moved off, leav- 
ing his sisters still there. 

It appeared, that in the year 1841, Mrs. McPherson 
died: That in 18—, Mrs. Rhodes, formerly Margaret Mc- 
Pherson, died, leaving a husband, and several chidren 
suviving her: that in the year 1838, Hugh, one of the bro- 
thers died intestate, and without issue, or ever having been 
married : that inthe year 1839 Neill, one of the brothers, re- 
leased all that interest in the Jand which he had acquired 
by descent from his father, to his two sisters the defen- 
dants, and that, by adeed without date, and it did not ap- 
pear when made, he released his interest as heir at law of 
his deceased Brother Hughes, to one of the plantiffs ; 
that in the year 1831, Martin McPherson released his 
interest as heir at law of his father, to his sisters the de- 
fendants, but it did not appear that he had ever released 
his right as heir at law of his deceased brother Hagh.— 
It also appeared that Rhodes, the husband of Margret, 
died in 1848, pending this action, and that his adminis- 
trator was made a party plaintiff in his stead. 

The defendants denied that they were the tenants in 
common of the plaintiffs or that they were their Bai liffs; 
and also pleaded and relied on the statute of limitations. 
They farther objected to the plaintiffs’ recovery, upon the 
ground, that although one tenant in common may maintain 
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an action of account, for his separate share, against any 
ove or more tenants in common, who jointly receive more 
than. his or their share of the rents and profits of the com- 
mon property; yet he cannot bring a joint action against 
several cotenants, who, without any concert, each takes 
more tlran his share of the common profits. Again, the 
several tenants in common cannot join in a common ac. 
tion against several other tenants in common, without 
some contract, whercon to have such an action. Anda- 
gain, that if several tenants in common may join in an ac- 
tion aguinst several others, who oceupy the property, all 
the tenants in common, out of possesion, must join in 
such action againt those in possession, and that, iu this 
ease, Martin McPherson, who has clearly not parted with 
his interest as heir of his brother Hugh, and Neill, who 
had not been proven to have paried with his inteceil be- 
fore the bringing of this action, were not parties. It was 
further objected, that the mere perception of the products 
of the land, not turned into money by sales, by one ten- 
ant in common, would not enable his cotenant te maintain 
the action against him. It was further objected, that 
Rhodes and his administrator were not the proper parties 
in this action. I: was further objected, that no demand 
had been made before bringing the action. 

His Honor charged, that if the defendants, or any of 
them, had received more than their share of the profits of 
the land eitherin money or fruits of the earth or otherwise, 
within three years before the bringing of this action, the 
plaintiffs were entitled to their verdict: That merely 
living and breathing on the land would not sabject the 
defendants to account, if they did not exclude the plain - 
tiffs from a like enjoyment: Nor would the use of no 
more than their proportionate share of the land ia any 
way subjectthem. But if they used more than their own 
share of the land, and derived any thing from” such ‘use, 
they would be liable. 
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The plaintiffs’ counsel then asked the Court to charge 
the jury, that, if one of the defendants was seen bringing 
wood from the land to market apparently to sell, and the 
jury believed it was so sold, the defendants would be lia- 
ble. His Honor declined so charging, but said, unless it 
appeared that the defendants or one of them had receiv. 
ed more than his own share, the action would not lie. 

A verdict being rendered generally for the defendants 
and judgment rendered thereon, the plaintiffs appealed. 


Banks, with’ whom were Mullins, W. Winslow and 
Kelly, for the pluintifis, sabmitted the following argu- 
ment : 


Three several and distinct technical objections are 
raised by the defendants’ pleadings ; either of which, it 
is contended, will prevent the plaintiffs obtaining a new 
trial, notwithstanding there may be error in the Judge’s 

It is said, Ist. There is a non joinder of plaintiffs. 2nd. 
There is a mis joinder of plaintiffs. 3rd. There is a mis. 
joinder of defendants. 

On the first point. It is contended 5y the defendants, 
that Martin McPherson should be a party plaintiff, and 
that the non-joinder is cause of non-suit. 

On the part of the plaintiffs, it is admitted that the non- 
jeinder of a party, who ought to sue, “is fatal on demarrer, 
or on motion in arrest of judgment; or on error; or by 
plea in abatement; or as a ground of non suit on the 
trial ; as @ variance upon non est factum, if the action be 
a specialty ; or, if it be upon any other contract, upon 
the plea of “general issue.”” 1 Chit Pi. 14, 

In this cause there has been no “demurrer,” no “plea in 
abatement. The actien is not upon a specially, Hence 
the defendants cannot claim the benefit of a variance,— 
They bave obtained judgment, and neither wish to move 
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for its arrest, or to have it vacated for “error,” and could 
not, if they would—the plaintiffs being the appellants. 

This narrows the question down to one single point— 
Can the plaintiffs in this action be non swited, on the plea 
of “general issue?” It is submitted they cannot, for the 
following reasons : " 

In an action of account, there is no“general issue.” st 
Chitty’s Pl. 524. In an action of account, there is not, 
and never was any “general issue.” Pulling on Mercan- 
tile Accounts, 120, 121. 

It is submitted further, that as Martin McPherson was 
unwilling to join in the action as plaintiff, there was mo 
process of compulsion : and he could not be sued as a de- 
’ fendant, because the evidence shows he was not in pos- 
session. 

The following cases are submitted, as authority, to jas- 
tify the positions assumed. 

“A. alone, declared against B, as bailiff of 3. It was 
held good ; for perhaps A., only, entrusted his share to B. 
Ist Comyns Digest Accompt. 122, E. 12. 1st. Viners Ab. 
sec, 20, 145.” 

Again—“In an action of account by A. against the de- 
fendant as bailiff of one ; it appeared by the plaiotiff’s 
own showing, he was bailiff of two, It was held gaoa, 
for there was no repugnancy in the counts, and it might 
be mischievous, if one tenant in common could not have 
his action, without the other joining.” Cro Jac. 410. 1 
Vin. Ab.-sec. 7, 176. 

‘There is “no repugnancy in the count,” for if he was 

“tenant in common” and bound to accuunt with three, sa 
is he bound to account with two. 

To the second objection, viz: That there is a misjoinder 
of plaintiffs—the suit being in the name of two—when only 
one should have sued, jis 

It is insisted by the plaintiffs, that “tenants in com- 
mon,” may in this action sue jointly, or severally, at their - 
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option ; and it is contended, that, in cases of misjoinder, 
if the objection appear on the face of the pleadings, ad- 

of it can only be taken “by plea in abatement.” 
“demurrer,” “motion in arrest of judgment,” or by “writ 
of error.” ist Chitty Pl.4s4. 1st. Saunders Pl. Ev. 14. 
In this case the objection of misjoinder appears upon the 
pleadings, and, as neither of the above remedies can be 
applied to this case, it follows, that the second objeetion 
fails, as the-statute of Jeofails after verdict cures defects. 
It is admitted, that ta cases of misjoinder, “if the objec. 
tion do not appear upon the plaintiffs’ pleadings, it will 
be ground of non-suit at the trial.” st Sawnders Plead. 
Ev. 14. 

Ia North Carolina, tenants in common, (contrary to the 
rule in England) may recover in an action of ejectment 
on a joint demise. Nixon v. Potis 1 Hawks 462. Two 
or more tenants in common may recover in an action of 
ejectment, though one or more may be omitted. Bronson 
v. Paynter,4 Dev. & Bat. 393. From whicha rale may 
be deduced ; “that tenants in common may sue jointly 
or severally at their option.” 

But there is a third objection. The misjoldder of de- 
fendants. The declaration being against three joinily, 
andthe proof isthey are tenants in common, seized, as 
is said, according to their ‘nterest in severalty. 

It is submitted by the plaintiffs in reply to this objection: 
That the three tenants in possession are seized per my et 
per tout; not simply for their own benefit, according to 
their own interest, but they are jointly seized for the 
benefit of those who are out of possession, as - well as for 
themselves, And as the possession of the three is the pos. 
session of the whole, they should, as a whole, account 
with those for whom they hold. 

That co bailiffs may be called to account, see Ist Peters. 
dorfs Ab,100. 3rd Wilson 73 to 118. 
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But it is said the following rule is inflexible—If too 
many persons be joined as defendants, in an action ona 
pag: or specialty, if the objection do not ww on 
_ the plaintiffs’ pleadings, the plaintiffs may be 
at the trial, or, ifthe objection appear -on the 
the defendants may demur, move in arrest of jadgment 
or bring error.” Ist Chitty 50. 1st Saunders Plead. and 
Ev, 14. | 

It is submitted, that if an objection exists at all, it ap. 
pears on the pleadings, and yet the defendants have 
neither demurred, moved in arrest of jadgment nor craved 
a writ of error. In failing to do so, they have waived the 
advantages prescribed in the rule. It is clear, they can- 
not claim the benefit of a variance, for the action is. not 
on a specialty. On this point as on the first, they n 
rely on the plea of “general issue,” and we have 
endeavored to show that there is no such plea, ace 
being all special. 

If, however, the Court shall be of opinion, that tenants 
in common should account severally—and is of the farther 
opinion, that in an action of account there és a plea of 
‘general issue”—then and in that event, it is admitted the 
plaintiffs should be non-suited, unless the act of 1789, 
Rev. Stat chap. 31, sec. 89, includes this case. 

The construction of this statute, hitherto, has been, that 
where several were sued jointly, the judgment might be 
several. Brown v. Clary,1 Hay.107. Davis v. Wilkin- 
son. 1 Hay. $33; and in Sharp v. Jones and Winborne, $ra 
Marpby 306, the Court uses the following language: 

*It has been decided in this Court, that under the broad 
expressions of the act of 1789, if an assumpsit be brought 
against two, the jury may find against one, and in favor 
of the other, thus severing by their verdict a joint contract, 
upon which the suit was brought.” 

It is therefore insisted that the Eguity of this Statute 
may well be extended to “tenants in common,” especially 

6 
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in the action of nocount, which possesses equitable fea- 
tares—an action in which there are two judgmen , the 
last of which is predicated upon the question, subm 

to the auditors, “Who is in arrears?” and, in answerit 
this question, they are at liberty to find a papaings 
against the plaintiffs, or a balance in their favor, as 

case may be. Ist Selw. N. P., note, page 9, Ist Arch'd 
N. P. 212, ist Vin. Ab. 167. ~ 

_ A bill in Equity is a “mere substitute for the action of 
account.” Wagstaff v. Smith, 4 Ire. Eq, 1. 

From this it follows, Equity and Law have cencurrent 
jurisdiction, and the same rule for entering up judgment 
should prevail. 2 Bur. 1077. Pulling’ on alae 
Accounts, 124. 

The plaintiffs think the correctness of these several bee 

will be illustrated by a brief analysis of the form 
of the action, and an abstract of the reasons assigned, for 
a new trial. 
.. At eommon law the action of account lay only against 
a “guardian in socage,”’ bailiff, or receiver, and in favor 
-of trade between merchants. Bul. N. P.127. 1. Arch’d 
WN. P.196, 1st Selw. N. P. page 1. 1st Bac. Ab. Ac- 

A) 
t Statute 3 and 4th Anne, ch. 16,re enacted Rev. 

Stat. chap, 21,sec, 104, the action is extended to tenants 
in cOmmon, and one may sue the other “as bailiff,” for re- 
ceiving more than comes to his just share and propor- 
tion.” 

Inthisaction there are two judgments—the first isa mere 
‘interloéutory rule—‘quod computet.” The cause is then 
‘referred to auditors, on the question, “ Who is in arrears?” 

Saunders v. Godfrey, 3 Wilson 88. ist Selw, N. P. 
(note) page 9. 

The parties come to an issue on the account, before the 
auditors. The Court cannot intermeddle in the account, 
until the auditors report. They may finda surplusage 
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in favor of the defendants, as well as a balance agaitist 
them, but if the defendants be found in arrears b¢ 
auditors (and no exceptions are filed and justained ) 
plaintiffs shall have final jadgment, “quod re ; 
Ist. Vin. Ab. sec. 13, 172, sec. 24, 174, 167 and 108 Ie 
Arcifa'N. P.212, a 
The reason why it is necessary for the plaintifis to aver 
in their declaration, that they are “tenants in commoti,” 
and the “defendants have received ey than their share 
of the profits,” is, that the audviors, who are judges of re- 
cord, ‘apr notice of the pleadings, may learn de 
from, that the action is brought under the statute, and not 
at common law, and that the defendants are only liable 
for the actual profits, and-not those they might have 
and for the further reason of notifying them, that, u 
the-statate, the plaintiffs are entitled to the ndar 
oath, which they are not entitled to at common law; a = 
lastly, that they may allow to the defendants all 
able costs and charges incurred in the management of 
estate. Wheeler v. Horne, Wills. Rep. 210. 3 
Pl. 1297-8, (Declatation,.) 1 Com. Digest 127, ty 12) 
Ist Viners Ab. (T.) sec. 3. 
The auditors are empowered to “administer an oath,” 
and examine the parties touching the matter in qt 
we know of no plea that can be pleaded before a jury in 
this action, which puts in issue, whether the defendants 
have received more than their share of the profits or 
hence there is no “general issue.” 1 Bac. Ab. Now ae 
count,(D) Rev, Stat. ch, $1, sec. 104, 1 Chitty Pl, 524. 
$ Chitty Pl, 1298. 
As the jury can award no amount, nor assess any 
ges, why should evidence to that effect rem ? The 
action is for the account, not the amount due, Before the 
amount can be had, a privity Sra must be shown 


to exist, and it would be gross pa as 
tiff to make out his ‘at Ol Taha Sorond 
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of action selected, he in effect admits his inability to do 
so, without the oaths of the defendants before the auditors. 

As between tenants in common, Littleton says, “Vo 
man can certainly tell which part is.his own,” Blackstone 
says, they “occupy promiscuously,” “because none knoweth 
his own severalty,” and it may be added, if each.one 
could tell his own part, “account” would not lie because 
nae wn ee te Sor asum certain.” 1 Bae. eA. 

C. and D, 

The receipt of the whole profits, by one tenant. in 
common, imposes an immediate liability to account, 
and the statute of limitations does not begin to ran, so 
long as there isa common possession. Wagstaff v, Smith 
4 Ire. Eq. 1. Northcote v. Casper, 6 Ire. Eq. 303. . . 

It is therefore contended, that, in the trial of this cause, 
the only material question in issue, before the jury. was, 
“are the parties tenants in common ?” and it is alleged 
as error, that the Judge in his charge passed over this 
“preliminary” point “to get at another,” subsidiary and 
secondary thereto. McNeill v. Massey, 3 Hawks 100, 

Whether the points reserved be for or against the plain. 
tiffs, it is submitted they are entitled to a new trial upon 
the points, on which they appealed, “as the attention of 
this Court is more properly given to such errors as are 
alleged by the party who appeals.” Norwood v. Marrow, 
4 Dev. & Bat. 447, 








‘Strange, for the defendants. 


Pearson, J. The judge, in the Court below, wasof 
opinion, that in the action of account against the defen- 
dants, who were tenants in common with the plaintiffs, and 
were sued as bailiffs under the statute, for using more than 
their just share, in proportion, of the profits, it was neces- 
sary for the plaintiffs to prove to the satisfaction of the 
jury, not only that the defendants were tenants in com- 
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mon with the plaintiffs, and had been in the pernaney of 
the profits, bet that they had received more than their 
just share or proportion. To this the plaintiffs exoppted. 
We think there is crror. © 1 gape 

The action of account is peculiar, for'in it there are two 
judgments; in the first place, there is judgment that the 
plaintiff and defendant account together, and in the second 
place, that the eum emmane ar eT 
found to be due. 

The first judgment, like an order of aeasaadline 
clerk to take an account in Equity, merely decides, that 
the plaintiff is entitled to an account; it can only be barr- 
ed by proof that the defendant had already accounted, or 
by a denial, uncontradicted by proof on the part.of the 
plaintiff, of the existence of any such relation between the 
parties, as gives the plaintiff a right to call for ‘an'ae- 
count. 

_ To require, as a prelitninary question before the first 
judgment is given, that the plaintiff should prove tothe . 
jury: that the defendants have received more than a 
share of the profits, is totally inconsistent with the 
of the action, for three reasons : 1st. It will require the 
plaintiff to prove to the jury the very thing that is to ‘be 
decided by the auditor, and leaves nothing for him to do. 
2nd. It will require the jury to investigate and decide 
matters of account, which the mode of proceeding ia this 
action presupposes a jury is incapable of doing: rd. It 
will deprive the parties of the right given by the statute, 
of an examination on oath touching the matters be ques- 
tion. 

Every tenant in common, who has been in the enjoy- 
ment of the property, is liable to account, but no recovery. 
can be had against him, unless, upon taking the account, 
it is shown that he has received more than his just share. 
* The mode of enjoyment is not material: It makes no dif- 
ference, whether he uses ‘it merely for shelter and as a 
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means of supporting himself and family, or makes money 
by selling the products, or receives mones as rent; in either 
case he is bound to come to an account with his fellows, 
and cai only avoid it, by averring. and provi ng, that he 
has already accounted. 

The defendants’ counsel carnestly contended, that it 
was a hardship, to be subjected toa judgment to account, 
without proof in the first instance, that more than a just 
share had been received, and that no tenant is safe tn 
taking possesion, if, by doing so, he subjects himself to 
the trouble and expense of an account. We are unable 
to perceive the force of the argument. Ifa bill is filed a- 
gainst an executor, or an agent, or a tenant in common, 
who has been in the perception of the profits, it would be 
strange. if the plaintiff was required, in the first instance; 
to prove that the defendant is in arrear. That isthe very 
question to be settled hy taking the account, and, if the 
plaintiff fails to establish it before the master, he pays 
the costs of the suit. 

* We think, therefore, there is error. in the part of the 
charge excepted to by the plaintiffs, but it is apparent 
from the case, that they have not been prejudiced by the 
error. The part of the charge excepted to is a restriction 
or qualification of a general proposition, tat the plain. 
tiffs were entitled torecover. There is manifest error in 
this general proposition, in favor of the plaintiffs, and of 
course an error in the restriction or qualification of an 
erroneous proposition could work no prejudice. The 
charge ought to have been, that the plaintiffs were not 
entitled to recover: this would have cut off the question, 
raised by the exception: 

The action is fatally defective, by means ofa misjoin- 
der, both of plaintiffs and defendants. The plaintiffs 
declare, not upon an express understanding with them 
jointly, but upon the implied anderstanding raised by the 
statute. Now the interest of tenants iu common is several, 


. 
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and of course this implied understanding with them must 
also be several—so their right of action is not joint, and 
there are too many plaintiffs, which is a fatal yari- 
ance. In regard to the defendants, there is no proof that 
they received the profits jointly as partners, Each recei- 
ved portions of the profits severally, and therefore they 
cannot be sued jointly, for in that case each would be 
bound for the whole judgment, and. if the defendant, who 
had received the gratest share, happened te be 

the burthen would fall on the others. The principle is 
the same, as that applicable to co sureties. . If oneof 
them pays the debt, he cannot, at law, sue the werere 

ntly, for eachis only liable for his aliquot. | 

vc ‘ajoint suit, would be to subject. one tot 

recovery, altho’ his fellow may be insolvent. . Powel 
Mathis, 4Ire. 83. It was ingeniously argued for the plain- 
tiffs, that there was no plea under which advantage could 
be taken of the defect of parties, and he cited a passage, 
1 Chitty 14, where it is said, “a variance, in. 

parties, can only be a ground of non suit, under the pl 
of non est factum, j in debt on specialty and covenan’;al 
general issue in all other actions.” It is clear, 

has no reference to the action of account, whi 

siders obsolete, and therefore does not treat of i 

which, like covenant, there is properly no gen- 
eral issue, As inthe latter the variance may | taken 
advantage of, under zon est factum, so in the former, it 
‘may be done, under the plea, that the defendants are 

the bailiffs of the plaintiffs, in the manner alleged in 
declaration. Both of these pleas deny the relation 
tween,the parties as alleged, and if, upon the trial, there 
is a variance between the allegata and the probata, it is 
ground of non suit ; if the plaintiffs will not submit to a 
non-siit, the Court must instract the jury to find for | the 
defendants. 


Pex Curiam pad Judgment affirmed, 
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Trover will lie for promissory notes, by the administrator of the payee, 
against a donee ty oral gift, though the gift be accompanied by delivery. 

A recovery in trover for a note or bill and payment of the damages divest 
the property out of the plaintif, and, indeed, vest it in the defendant, as 
between him and the plaintiff. 

In actions by administrators, the letters of administration, granted, as they 
are, by a domestic tribunal of exclusive jurisdiction, and remaining uare- 
Wind, are prictn fects evidence Of the'Genth Ui the alliged came <a 


of the right of representing him. 
The case of Fairly v. McLean, 11 Ire. 158, cited and approved. 


“Appeal from the Superior Court of Law of Tyrrell 
County, at the Fall Term 1850, his Honor Judge Ca.p- 
WELL presiding. 

The action is trover for three promissory notes, made 
by third persons, and payable to Joseph Brown, the intes- 
tate of the plaintiff, and amounting, together, to the sum 
of $175. On the trial upon the general issue, the defen. 
dant set up title to the notes under a gift from Brown ; 
and he gave evidence, that, about the Ist of Nov. 1848 he, 
Brown, being about to sail ona voyage to the West Indies, 
delivered the notes to the defendant, (who was his uncle) 
saying | to him, “If I never return, these notes are to be 
yours.” Brown proceeded on the voyage at the time men. 
tioned, and, at the time of trial, in September 1850, he 
had ot returned, nor had he, or the vessel, in which he 
sailed, ever been heard of, and it was the general belief, 
that they were lost on the voyage. 

The counsel for the defendant thereupon insisted, that 
the evidence, if believed, established a gift of the notes 
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to the defendant by the intestate, to take effect.in the 
event the intestate should net return; and that for that 
reason the plaiatif’ could not recover. And he farther 
insisted, that the evidencc, if believed, established a bail- 
ment of the notes to thedefendant, to be kept by him for the 
payee Brown, until he should return home, and thatthe 
same had not been determined, aad that, for that reason, 
the plaintiff could not recover. But the Court refused to 
give these instractions; and, after a verdict, and judgment 
map gale, iepemevonnet enanren fo 

BAM ae v RIT hte fo ae eae 


Pe Be Winston, Jira, for ‘the plains -osey atiet “ite 


? 


Smith, for the defendant hia, 3 hte 


“Bureas.C J. The senant ‘eneo:ob; Buirly w-Melonm 
Li Jee. 158, is am authority in point, that the right ta pro- 
perty inthe notes could be teansfersed only by cndorae- 
ment and delivery, and that trover will lie for them by 
the adminstrator of the payee against a donee by oralgift, | 
though accompanied by delivery.. Fhe-doctrine is well set- 
tied. Bayley on bills 18, Story’s Prom, notes, S.120, No 
rma mera 
isteator, so as to render the detention of the notes w 
aud it mast therefore be assumed, that the. 
fased to deliver them up and claimed to keep them as his 
legal property ander the gift, conditional or absolute, 
which he set up, which is a conversion, and renders the 
defendant liable in this action, provided the notes belong 
to the plaintiff, as administrator, It was said, indeed, at 
the bar, that, if the notes cannot pass to the defendant 
but by endorsement, it is thereby established, that trover 
will not lie for them, as it is incident to that action, that 
a recovery therein of the value and satisfaction thereof 
vest the property, in the thing converted, in the defendant. 
That may be general!y true, but it is by no means univer- 
sally so; since trover often lies for a‘conversion by the 

7 ‘ 
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destruction of a thing. It is, moreover, will settled, that 
trover wil lie fer a bond or note, although the former be 
not the subject of transfer at all; and farther, that a re- 
covery in trover for a note or bill and paymentof the dam- 
ages divest the property out of the plaintiff, and, indeed, 
vest it in the defendant as between paper ee. * neni 
Holmes v. Wilson, YO Ad. and E. 511. a 
it is said, however, that the ection dods net Iie; because, 
according to the terms of the bailment, it has not bees 
determined by the retarn of the bailor. But hisdeath 
determines the bailment, unquestionably, so as to make 
the property, which was in him, vest in his administrator. 
‘What the defendant held for the intestate at the time of 
his death, he held, after that event, for the plaintiff as 
administrator. But it was argued, that it did not suffi- 
ciently appear, that the baitor was dead. The circum: 
stances constituted evidence on which the jury ‘might 
have found that person’s death, were it necessary that the 
plaintiff should have directly established it. But, in 
actions by administrators, the tetters of administration, 
granted, as they are, by a domestic tribunal of exclusive 
, and remaining unrevoked, are prima facie evi- 
the death of the alleged intestate and the right 
enting him. Moons v. DeBernoles, 1 Russ. 301. 
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who were partners, and merchants in New Y rhe 
defendant pleaded covenants performed, and a { 
tachment in the Superior Court ef Beaufort, comn 

on the 14th of April 1846, by Vannostrick & Ce 
against the estate of John Moore Taylor, one of the 
seut plaintiffs, on the bill of exchange for $1100, in’ 

the defendant was summoned as a garnishee, and upon 
his garnishment, in April 1846, confessed (amongst other 
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ligation to deliver to him 50,000 red oak hogshead staves, 
and stated that he had delivered 26,713 of them, and that 
the remaining 23,227 had not been delivered, but remain- 
ed due to the said Taylor ; and that, before the present 
suit was brought, judgment was rendered in the attach- 
ment against Taylor, and the value of the 23,227 staves 
was condemned in the hands of the defendant, and by him 
paid in part satisfaction of the recovery against Taylor. 
On the trial, the defendant gave evidence, that, in a few 
days after the execution of the covenant, Taylor, in. the 
name of Cook and Taylor, made an endorsement thereon 
im writing in these words, “Deliver the within to Messrs. 
Lofees rae but the witness stated further, 
oa Eitan peated interest in the trans- 
oe Revenys eat pp pny mi to them to enable 
them to receive the staves for Cook é& Taylor, and that, 
under it, they did receive nearly 27000 between Decem- 
ber 1845, and May 1846, for them. ne 5 
gave in evidence the record of the attachment 
him ; and the garnishment and judgments ip 
peared to be as pleaded. And thereupon the defendant 
moved the Court to instruct the jury, that the plaintiff 
could not recover; first, because they had extinguished 
their right by the transfer to Freeman and Honston ; and, 
secondly, because the proceedings in the attachment were 
a bar to this action. The Court refused to give either 
instruction, and told the jary the plaintiffs were entitled 
to damages to the value of the staves not delivered.— 
The plaintiff hada verdict and judgment, and the defen- 


dent wpe. 


Dihnett ad Rodman, forthe defendant. Bisesiasly jos 
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tum pleaded the 

plaintiff as the bearer, because the bond was not deliver 

ed:to him, nor was it a eontract with him... Of that opia- 
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“aRodman, forthe plaintif - i 
pene gr rn 
arte: ke ‘The judgment wust-be.siiemede- Abs 
though « bill or promisory note may be made payable to 
A. B. or bearer, or tothe bearer, yet a bond cannot. That 
being a deed, it must be made to some certain obligee, to 
whom or for whom it may be delivered. In that respect 
it is liks other deeds, which cannot be effectually made 
to the bearer, that is, to any person who may happen to 
come into possession of them. There are essential differ- 
ences between notes and bonds in many respects. The 
former for instance can be made in blank as to the sum, 
the payee, the time of payment, and the like, and may be 
filled up by any person duly authorized, though orally ; 
while a bond must be complete from the beginning in ali 
cause he is neither named in it as the obligee, nor is it 
transferred to him by the obligee named. If it be a bond 
at all, it is so as being payable to Ezekial aad 
the words, “or bearer,” are unmeaning, and may be re- 
jected as surplusage. Susstoataqueetctehisciage pes 
ly the law ; and then no person‘ean claim the bond but ~ 
by the assigament of Midgett under the statute. The 
plaintiff mast, then, fail, for want of evidence of a delive- 
Midgett’s endorsement. It was argued, that the effect of 
the statute, making bonds negotiable, and transferrable 
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by endorsement, in the same manner as promissory notes , 
must be to allow this form of a bond, cat t, pagetats 
beiirer or'to’A. B. or bearer. But that | } 
by tie means follow. On the contrary, the 

must be a perfect bond before it can be negociated ; for, 
itis only as a bond for money, that it is susceptible of 
transfer, and then it is by endorsement. No doubt, after 
it has become a perfect instrument, the obligee can, by 
his endorsement, order as lee 
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oe effects, belonging to the relator, by 
reason ok entigae| the subsequent insolvency of the 
guardian, the relator sustained damages from the loss of 
ay y and other eflecis. The defendant pleaded, 

performed and. noa dumnificatus; and, on the 
trial, the relator offered the returns made to the County | 
Court, by the guardian, of the estate of the ward in his 
hands in January 1835, and thence from time to time to 
1840, as evidence of the amount of the estate, and of the 
amount of damage sustained by the relator from the in- 
selvency of the guardian and alleged omission of the de- 
fendant. But, upon objection on the part of the defendant, 
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His Honor sagedted a Wee, wal the lelehet seneet 
ted to a non suit and appealed. 


Rodman, J. W. Been end Dyn rb pli 
Biggs, for the defendant. 


Rorrm, C. J. aonteseidaninmamenaiaias 
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same footing meneheesgm: Be: an ad- 
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ly with their getting the teeta aa 
They establish the indebtedness of 
guardian, at least prima facic, hl div aieatieassiees 


turn of satisfaction by a sheriff, whereby his soreties are 

Governor'v. Twitty, 2 Hawks 6. and 1 Dev. 168. 

constitute natural evidence, arising out of 

the ordinary course of business, to charge the guardian, and 

therefore, they tend toshew the extent of the relator# 

Pe IRENE RET 
consequence,of the damages which by possibility 


the laches of the detendant. It is not like an indebtedness 
established by judicial sentence, which is tn invitum. Bat 
this is the party's own act againt his interest, done not 
only in the ordinary course of business, but in. the most 
solemn manner, in the proscribed | eae 
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liable to the plaintiff in this suit. ‘The 

’ Clerk made his report to the next term, by which it ap- 
a small balance was due from the estate to the defendant 
The plaintiff took several exceptions to the report, which 
were overruled ; and then the Court confirmed the report 
and the plaintiff appealed to the Superior Court. In the lat» 
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of the account was changed so as to make the defendant 
debtor to the estate of his intestate in the sum of $7 60; 
and, for that sum and the costs, there was judgment 
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WILLIAM ADKINSON es. SAMUEL W. SIMMONS. 


Under the book debt law, Revised Statutes, chapter 15, in order to entitle 
the party to recover, he must swear, not ouly that he “‘sold,’’ but also that 
he actually “delivered,” the articles for the price of which the suit is 
brought. 


Appeal from the Superior Court of Law of Bertie 
County, atthe Fall Term 1850, his Honor Judge Ca.p- 
WELL presiding. 

Thisis a warrant for a sum due by account, and the 
claim of the plaintiff is for the price of 5 stacks of fodder, 
sold and delivered. Plea,non assumpsit ; and on the trial 
in the Superior Court, the plaintiff proposed to prove his 
demand under the Book debt act. On being sworn, he 
stated, amongst other things, that he purchased five 
stacks of fodder from a neighbour, and that the defendant 
knew of the purchase and knew the fodder; that a few 
days thereafter the defendant and he met ata place, 
about seven miles from the fodder, and the former pro- 
posed to purchase it, and the plaintiff offered to take 
$2 85 per stack for the whole; that the defendant wanted 
time to examine the fodder, but the plaintiff told him, that 
he must either agree then to take it or he could not have 
it at all, as he, the plaintiff, must sell it or move it, and 
he wished to have no further trouble with it; that there- 
upon the defendant said, ‘I will take it,” and the plaintiff 
replied, “then it is your fodder,” to which the defendant 
said “yes.” The plaintiff further stated, that he did not 
know that the fodder ever went into the defendant’s pos- 
session, or that he ever exercised any dominion over it. 
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On that statement the Court refused to admit the plain- 
tiff’s book in evidence, and held that the plaintiff could 
not recover, and from a judgment against him he ap- 
pealed. 


Smith, Winston, Jr., and Bragg, for the plaintiff. 


A. Moore, for the defendant. 


Rurrix, C.J. The book was properly excluded, and 
there was no evidence competent to establish the demand. 
Although assumpsit may lie for the price of goods bar- 
gained and sold, yet it must besustained by disinterested 
witnesses. It is only in suits for “goods sold, and deliver- 
ed,” that the plaintiffand his book are made competent 
by the statute. The act is express upon that head. It 
repeats more than once, that the delivery, is to be proved; 
saying, that if the plaintiff will declare on oath, that he 
hath no means “to prove the delivery of such articles” as 
he professes to prove by his own oath but by his book; 
and also, that the articles contained in the book, and by 
him so proved “were bona fide delivered;” then, the book 
and oath shall bereceived, “as good evidence for the 
several articles so proved to be delivered.” Rev: St. Ch. 
15. Itis clear, therefore, that there must be a bona fide 
or actual delivery established by the party’s oath, before 
he can recover on the evidence of his oath and book; and 
the reason seems manifest. It is to lessen the danger of 
perjury, by the departure from the rule of the common 
law, whereby a party was excluded from being a witness 
for himself. For, there would be great danger in allow- 
ing one to prove for himself special agreements for sales, 
unaccompanied by acts, openly denoting the change of 
property. It isa wholesome provision, therefore, that the 
oath. as to the contract of sale, should be corroborated by 
the further oath of the party to the delivery of the thing, 
since, if false, the falsehood in the latter pint is much 
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more open to detection than in the former, and in the same 
proportion the temptation to perjury and its frequency are 
diminished, There was not only no delivery in this case, 
but the defendant, not having paid or tendered the price, 
Wss not even entitled to the possession. 2 B. Com. 448, 


Per Curiam. Judgment affirmed. 


WILLIAM D. SMITH vs. JOSHUA BRYAN. 


Where A. brought an action to recover the amount of a bill of exchange, 
which he had drawn on B. in favor of C., and which had been accepted 
by B. and afterwards come into the possession of A. without endorsement. 
Held, that A, could not recover on a count on the bill, because it had not 
been endorsed to him ; and that hecould not recover om a money count, 
without shewing either that the bill had been endorsed to him or in blank, 
or that he had heen obliged to pay the money ia consequence of his lia- 
bility as drawer, or that they had accounted together and the acceptor 
been found indebted to the drawer in the amount of the bill. 


Appeal from the Superior Court of Law of New Han- 
over County, at the Fall Term 1850, his Honor Judge 
Battie presiding. 

The declaration isin assumpsit and contains two counts ; 
one, on the acceptance of a bill of exchange, drawn by 
the plaintiff on the defendant in favor of Randolph Mc- 
Millan, or order, and endorsed by him to the plaintiff; and 
the other, on an account stated. Plea, non assumpsit ; 
and on the trial the plaintiff proved the acceptance and 
rested his case ; and the counsel for the defendant then 














DECEMBER TERM, 1850. 419 





Smith vs. Bryan. 








insisted, that the plaintiff could not recover. But a ver- 
dict was rendered fur the amount of the bill and interest, 
upon an agreement, that judgment should be entered on 
it, if the Court should think the plaintiff entitled to recover 
on either count; and, if not, that the verdict should be 
set aside and a non-suit entered. His Honor'was after- 
wards of opinion, that the plaintiff could not recover on 
the bill, but that he could on the other count. Judgment 
was entered accordingly, and the defendant appealed. 


No counsel for the plaintiff. 

D. Reid, with whom was Sirange, for the defendant, re- 
ferred to the following authorities: 

1 Stephen 918, Bayley on Bills 392. 1 Saund. 287. 
4 Phil, E. American Notes, 15 2 Starkie on Ev, 182, 

And commented on the cases, Thompson v. Morgan, 3 
Camp. 101. Ithodes v. Grist, 5%. & A. 244. 


Rurriyx,C. J. As the bill was payable to the order of 
McMillan, the plaintiff could make a title to it, only 
through his order. Indeed, the plaintiff declared as the 
endorsee of McMillan. The omission to prove the en- 
dorsement was, therefore, fatal to the count on the instru: 
ment, 

The proof scems to be equally defective on the see: 
ond count. The drawer of a bill in favor of another 
person has an action on it against the accepter, upon 
its being returned for non payment; and, in such a 
case, the bill may be evidence upon the common counts. 
But, when the drawer brings such an action on the bill, 
the declaration states not only the drawing of the bill, and 
its acceptance, and the non payment by the defendant, 
but also that the plaintiff thereby became liable, as draw. 
er, and paid it. Symmond vy. Parminter, 1 Wil. 185.— 
Bayley on Bills 392,and the cases collected in 1 Saund, 
Plead. Ev, 278, note, 287. It is therefore indispensable 
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on such a count to prove the payment of the bill, or, at the 
least, to prove the payee’s name in blank on the bill, as 
an authority to fill up a receipt to the plaintiff for its 
amount; for the mere possession of the bill, payable, and 
therefore belonging, to a third person, is not evidence that 
the drawer has got it up by paying it, soas to entitle him 
tosue onit. Ifa bill be payable to the drawer’s own or- 
der and he transfers it by endorsement, and, afterwards, 
becomes the holder again, he may then have an action on 
it, against the acceptor, because by the possession he 
stands, prima facie, on his original rights—like the payee 
of a promissory note, who loses it, and gets it back again, 
for, by striking out the endorsements, the holder in each 
case has the apparent legal title. But it is otherwise be- 
tween the drawer, and acceptor of a bill payable to ano- 
ther, for the drawer has no original right to the instru- 
ment nor against the acceptor, but only the right arising 
out of his secondary liability in the event of non-payment 
by the acceptor on due presentment. Hence, the neces- 
sity, as before mentioned, that the drawer should show 
such failure by the acceptor, and that he, the drawer, paid 
the money, in order to entitle him to sue on the bill.— 
Then, if the plaintiff had declared on the bill, upon. his 
own right as the drawer, instead of endorsee of the payee, 
he could not have recovered for want of requisite proof. 
The same reasons apply equally to the count on the in- 
simul computassent, and, indeed, to all the money counts ; 
for the possession of the instrament—belonging upon its 
face to another person—is no evidence that the drawer, 
more than any other stranger happening to get hold of 
the bill, was liable on it and had been duly compelled to 
pay it, so as thereby to found a presumption, that he had 
lent the acceptor money, or paid it for his use, or that they 
had accounted together and the acceptor been found to be 
the drawer’s debtor to the amount of the bill. There is 
in that case no direct liability of the acceptor to the draw- 

















DECEMBER TERM, 1850. 








Wilder va. Creecy. 





er; and, consequently, no such privity as can authorize 
the implication of the promises supposed in the common 
count. 

The judgment must be reversed, and judgment of non- 
suit be entered, according to the agreement in the record. 


Per Curiam. Judgment accordingly. 


THOMAS C. WILDER vs. RICHARD B. CREECY § AL. 


Where a person hired a negro to another, and one of the stipulations at the 
hiring was, ‘that the negro should not go by water,” and the person, who 
hired the slave, permitted others to use him and by them he was employed 
on the water, in consequence of which he lost his life, Held, that these 
latter persons were not answerable in damages, for the loss of the slave to 
the original hirer; for the stipulation was merely personal, and in no way 
attached to the slave. 


Appeal from the Superior Court of Law of Chowan 
County, at the Fall Term 1850, his Honor Judge Catp- 
WELL presiding. 

The action is trover for a negro slave, Alfred, with a 
special count in case on the following facts, which ap- 
peared at the trial on not guilty pleaded. One Fenill 
hired the slave from the plaintiff for the year 1846, and 
one of the terms of the hiring was, that the negro “should 
not go by water.” Fenill placed this and other slaves for 
the year under the chaage of one Carter, his brother in 
law, ata place situated on Albemarle Sound, and, in the 
month of December of that year, the defendants, Creecy 
9 
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and Pool, hired Alfred and some other slaves from Car- 
ter to assist in getting out and delivering some corn 
(which they had at Carter’s, and had sold) on board a 
vessel lying at anchor, about three or four hundred yards 
from the shore. ‘Those defendants put the hands under 
the other defendant, Gregory, and he, by the consent of 
Carter, sent Alfred on board the vessel to assist in stowing 
away the corn inthe hold, and he worked there one day 
and went on shore at night. The next day he returned 
to the same employment, and worked at it until evening; 
when the Captain of the vessel, then being on shore, sta- 
ted to Carter, that he thought there was about tobe a 
storm, and said that he would go aboard, and send Alfred 
ashore, but Carter told him he need not send the boy a- 
shore, as he might be of service in case a storm should 
come on. ‘The Captain went aboard and did not send Al- 
fred ashore, and a storm came on that night, and during 
its continuance the slave died from fright or cold, or their 
combined effects. On the part of the plaintiff objection 
was made tothe admission of the conversation between 
the Captain and Carter, but the Court received it. The 
plaintiff gave evidence that the hiring by Fenill was as 
the highest bidder at a public hiring, and that the defene 
dant, Pool, was at the place of hiring, when the terms were 
made known, and hired another negro at that hiring. 

The Counsel for the plaintiff moved the Court to in- 
struct the jury, that, ifthey believed the defendants knew 
of the terms, upon which Fenill hired the boy Alfred, it 
was a wrongful act in them to send him aboard the vessel, 
for which the plaintiff was entitled to recover. But the 
Court refused to give the instructions payed for, and di- 
rected the jury that, upon the facts, as stated, the plain- 
tiff was not entitled to recover. The plaintiff then sab- 
mitted toa non-suit and appealed. 


Heath, for the plaintiff. 
A. Moore, for the defendant. 
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Rurrin, C. J. The opinion of the Court concurs with 
that given by his Honor. By the hiring the property ves- 
ted for the term in the hirer, and the plaintiff had the re- 
version only. The stipulation, that the slave was not to 
go by water, was not a limitation to the estate of the 
hirer, whereby it would be determined and the property 
be revested in the plaintiff, nor even a condition, which 
would have authorised him to determine the hiring and 
resume the possession, but merely an engagment of the 
hirer not to expose the slave to the hazards of employ- 
ments onthe water. As the plaintiff had but the rever- 
sion at the time of the slave’s death, that by itself defeats 
the count for trover. For much the same reasons the 
other count must also fail. As a stipulation it was per- 
sonal merely, and did not attach to the slave, in the na- 
ture of a covenant running with land. The knowledge 
or ignorance of its existence could not make it more or 
less binding upon one not a party to it, as the assignee of 
the property can in no degree be affected by it. It would 
expose third persons to great damage, and, indeed, pre- 
vent much of the traffic of life, if they were charged with 
the consequences of collateral engagements of this kind, 
between persons, who let or take on hire; and therefore 
their obligation is wisely restricted to the parties them- 
selves. The] evidence objected to was competent to 
show, that the negro was on board the vessel by the di- 
rection, or account of Carter, the person in possession. 


Per Curiam, Judgment affirmed. 
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DEN ON DEMISE OF JAMES W. MURRELL vs. JAMES E- 
ROBERTS. 


A reversion in fee, after a term for years, is the subject of execution; the 
sheriff ’s deed is as effectual to pass it as that of the reversioner ; and the 
tenant, who claims under such deed, is not estopped from setting it up as 
a bar to an action of ejectment by the reversioner. 

Payment to the sheriff discharges an execution; and a subsequent sale of 
property under such execution is void, and conveys no title to the pur- 
chaser. 


Appeal from the Superior Court of Law of Brunswick 
County, at the Fall Term 1850, his Honor Judge Barrie 
presiding. 

The lessor of the plaintiff was seised of the premises in 
fee on the first day of January 1843, and then leased them 
to one John Smith for the term of six years. The plain- 
tiff gave evidence, that Smith entered and executed a 
deed in fee in 1846 to one Dudley, under whom the de- 
fendant was in possession at the commencement of this 
suit in April 1849. 

On the part of the defendant evidence was then offered, 
that one Sullivan obtained a judgment in debt against the 
lessor of the plaintiffand another person, on which a fierz 
facias was issued, by virtue of which the premises were 
sold in 1846 by the sheriff, and conveyed in fee to the said 
Smith, and that he afterwards conveyed to Dudley.— 
This evidence was objected to on the part of the plaintiff, 
upon the greund, that Smith was estopped to deny the 
lessor’s title or withhold the possession from him at the 
expiration of the term, and that the defendant, who claim- 
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ed under Smith, was likewise soestopped. But the Court 
received the evidence, and thereon instructed the jury, 
that Smith had a right to purchase the premises at the 
sale by the sheriff, and that the title thereby derived! might 
be set up against the plaintiff as a bar in this action. 
On the part of the plaintiff further evidence was then 
| offered, that, while the sheriff had the fieri facias in his 
hands and before the sale of the premises, the whole sum 
due thereon was paid to the sheriff by one of the defen- 
dants therein, in satisfaction thereof. But upon objection 
on the part of the defendant, the Court refused to receive 
the evidence, upon the ground, that it was not competent 
thus to impeach the title of the purchaser at the sheriff’s 
sale. 
After a verdict and judgment against the plaintiff, he 
| appealed. : 


Strange, for the plaintiff. 
No counsel for the defendant. 


Rurrix,C. J. There isno error on the first point. The 
defendant did not attempt to set up a title, in derogation 
of that of the lessor of the piaintiff, at the time of his lease 
to Smith. On the contrary, he acted in affirmance of that 
title, by showing the subsequent acquisition of it by Smith, 
so that both the term and the reversion became united in 
him. Ifthe lessor of the plaintiff had, by his deed, as- 
signed the reversion to Smith, the title thus derived might 
be set up asa bar to this action. It must be the same 
under the sale by the sheriff; for a reversion in fee, after 
a term for years, is the subject of executicn, and the she- 
riff’s deed is as effectual to pass it as that of the rever. 
sionre. On the other point, however, the Court holds, that 
there is error. Payment to the sheriff, discharges the ex- \ 
ecution. If the sheriff have aca. sa. and after payment ' 
by the debtor, within his knowledge, he, the sheriff, arrest 
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him, it is, undoubtedly, false imprisonment. It must also 
be illegal .o act on a fi, fa. after satisfaction to the she- 
riff, and he is a trespasser, if he seize goods afterwards. 
Lefans v. Mooniscun, 1 Hob. 685 As was saidin the 
case cited at the bar, the execution became thereby func. 
tus officio, Hammett v. Wyman, 9 Mass. Rep. 138. It fol- 
lows that a subsequent sale under it is void, and it was so 
held in that action, which was trespass by the purchaser 
at that sale, for a second taking of the goods, upon another 





execution against the same defendant. If it were notso, 

he sheriff might, upon another execution for a trifling 

sum, ruin any person, since he might raise the money over 
d ain by sale after sale. For, there is no dif- 


ference between satisfaction by a payment by the debtor 
in money and one by the sale of his property. After | 





isfaction to the sheriff in either way, he cannot lawfully 
seize and sell property, more than he could, without hav- 


ing had an execution at all. 


Pex Curiam Judgment reversed and tvenire de novo. 





‘ 
. 
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NATHANIEL TAYLOR vs, JONAS AND WILLIAM SPIVEY. 


Where to an action on a justice's judgment the defendant pleads “the statute 
of limitations,’’ the plaintiff cannot reply a new promise within the seven 
years. The replication ofa new promise isconfined to actions ‘‘on pro- 
mises.’’ 


Appeal from the Superior Court of Law of Gates 
County, at the Fall Term 1850, his Honor Judge Cato- 
WELL presiding. 


Jordan, for the plaintiff. 
A. Moore, for the defendants. 


Pearson, J. This wasa warrant on a former judgment 
of a single,justice. The defendants relied on the statute 
of limitations, The plaintiffs in the replication alleged a 
new promise within the seven years. His Honor correct- 
ly decided, that the statute could not thus be met. The 
replication of a new promise is confined to actions “on 
promises.” This is settled in this State and England. 

The other instructions were uncalled for; at all events 
the plaintiff has no right to complain of them. 


Per Curiam, Judgment affirmed. 














SUPREME COURT, 


JOUN NIXON rr. WILLIAM P. LONG. 


Where one has a cause of action against another, accruing after a demand 
made, the suing out of a writ for that cause of action, though the writ was 
in assumpsit, when it should have been in covenaut, is a demand in the 
strongest form. 

The case of Lynn v McLelland, 4 Dev & Bat 459, cited and approved. 


Appeal from the Superior Cuurt of Law of Perquimans 
County, at the Fall Term 1850, his Honor Judge Ca.p- 
WELL presiding. 

This isan action of covenant, upon’a guaranty under 
seal, dated September 12, 1845, of a note executed by one 
Halsey for two hundred and fifty dollars, payable to the 
defendant. The note was executed in July 1845, and fell 
due on the Ist of January 1846. On the 13th of April 
1844, Halsey executed a deed in trust to Bachan, convey- 
ing the greatcr part of his property to secure debts due to 
sundry persons, amounting to five thousand dollars or 
thereabouts; and.on the 11th of April 1846, the said 
Halsey executed another deed in trust to one Norcom and 
ore Benbury, embracing all the balance of his property 
of every description and the interest thereon, including 
fuurteen negroes, not conveyed in the deed of 1844, to 
secure debts due to sundry persons, amounting to a much 
larger sum, than those secured in the deed of 1844. It 
was proved on the trial, that Halsey was reputed to be 
entirely insolvent, from and alter the execution of the 
deed of 1846,and that, on the sale of all his property in 
December 1848, by the said trustees, it fell short of paying 
the debts secured in the sum of six thousand dollars. It 


‘ 
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also appeared, that in March 1849, the plaintiff made a 
demand on Halsey to pay the said note; that, in May 
1849, the plaintiff, by his counsel, sued out a writ in as- 
sumpsit on the said covenant, returnable to May Term 
of Perquimans County Court (the second Monday of May) 
and returned “executed ;” that his counsel moved the 
Court to change the said writ from case to covenant, 
which motion was refused, and the plaintiff submitted to 
a non-suit. Whereupon the present suit was brought, re- 
turnable to August Term 1849 of Perquimans County 
Court. 

The defendant offered to prove by parol, that it was a 
condition of the said guaranty, that suit should be brought 
by the plaintiff on the note in question. The evidence 
was rejected by the Court. 

The Court charged, that the plaintiff was bound to use 
the same degree of diligence in collecting the note from 
Halsey, that a prudent man would use in collecting a 
debt of his own; that, if he had failed todo so, then the 
defendant was entitled to their verdict The Court fur- 
ther charged, that the suing out of the writ in May 1849, 
though not in proper form, was such a cemand oa the de- 
fendant, as would satisfy the law. To this latter part of 
the charge the defendant excepted. After the jury had 
been out sometime, they returned into Court, and asked, if 
the said note was not secured in the deed of trust of April 
1846 ; to which the Court answered, that the deed em- 
braced a debt of two hundred and fifty dollars, the balance 
due on two notes, and there wa no other evidence, that 
it embraced the note of two hundred and fifty dollars, now 
the subject of litigation To this answer of the Court to 
the interrogatory of the jury the defendant excepts. The 
defendant also excepts to the opinion of the Court, in re- 
jecting the parol evidence. 

The jury returned a verdict for the plaintiff, and from 
the judgment thereon the defendant appealed. 

10 
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A. Moore, for the plaintiff. 
Heath and Jordan, for the defendant. 


Pearson, J. The defendant offered to prove by parol, 
that it was a condition of the covenant, that Nixon was 
to bring suit on the note. The Court rejected the evi- 
dence, and to this the defendant excepts. There is no 
error. We can see no reason for making an exception, in 
this case, to the rule, thata written instrument cannot be 
added to, varied, or explained by parol proof. 

The Court charged, that, suing out the writ in May 1849, 
although it was not in proper form (being in assumpsit,) 
was a sufficient demand. To this the defendant excepts. 
There is noerror. The writ, issued in May 1849, was for 
the same cause of action, and amounted to full notice and 
was in fact ademand in the strongest form. Linn v. Mc. 
Lelland, 4 Dev. & Bat. 459. 

We can see no force in the exception to the answer 
made by the Court to the interrogatory of the jury ; it was 
simply, a recital of the evidence onthat point. These are 
the only points presented by the case. 


Per Curtam. Judgment affirmed. 
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DEN ON DEMISE OF MARTHA DUCKET ¢ AL, vs. CHARLES 
W. SKINNER, Jux. 


The County Court, on the petition of the guardian of a certaiu infant, pass- 
ed the following order—‘Ordered that he, the said W. B., guardian, sell 
the land of said deceased T. H., or so much thereof as will be sufficient to 
discharge the debts.” Held, that this order was unauthorized and void, 
and, of course, that a purchaser under it acquired no title. 

The case of Leary v Fletcher, 1 Ire. 259, cited and approved. 


Appeal from the Superior Court of Law of Perquimans 
County, at the Fall Term 1850, his Honor Judge Cao- 
WELL presiding. 

In this action of ejectment, the following facts ap- 
peared : 

Thomas H. Harvey died in 1808, seized of the premises 
in fee, and left an only child, Mary Eliza, who married 
under the age of 21 years, and died under coverture, leav- 
ing two children, who are the lessors of the plaintiff and 
were infants when this suit was brought. In May 1809, 
William Blount was duly appointed the guardian of Mary 
Eliza Harvey, by the County Court of Perquimans,tand at 
the same time the Court passed an order in the words fol- 
lowing: “Ordered that he, the said William Blount, guar- 
dian, sell the land of said deceased Thomas Harvey, or so 
much thereof as will be sufficient to diseharge the debts.” 
In pursuance of that order, the premises described in the 
declaration were sold by the said Blount, at public sale, 
to a person, under whom the defendant came in, and was 
in possession at the commencement of this action. 
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On the foregoing statement, as a case agreed, the 
cause was submitted in the Superior Court, upon an agree- 
ment, that, if the Court should be of opinion, the plaintiff - 
was entitled thereon to recover, judgment should be en- 
tered for him for the term and six-pence damages and 
costs; and, if otherwise, that there should be judgment 
for the defendant. Judgment was given for the plaintiff, 
and the defendant appealed. 


No counsel for the plaintiff. 
A. Moore, for the defendant. 


Rurrix, C. J. The case is very defectively stated: 
omitting, for example, to set forth, that the purchaser did 
or did not take aconveyance. But it is not material to 
advert to those considerations, since, supposing the best 
for the defendant on every thing not stated, it appears 
affirmatively, that his title is essentially defective, by rea- 
son that the order for the sale was unauthorised and void: 
The case of Leary v. Fletcher, 1 Ire. 259, is a direct au: 
thority to that point, and renders further discussion of the 
principle unnecessary. 


Per Curiam. Judgment affirmed. 
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FRANKLIN F. FAGAN vs. TLIOMAS 8S. ARMISTEAD. 


W here s*veral cases have been decided upon the same question, after ar- 
gument, the Court will not reconsider the grounds of those decisions, es- 
pecially upon a Case presented without argument. 

That “all waters, which are actually navigable for sea vessels, are to be 
considered navigable waters, without regard to the ebb and flow of the 
tide, and that no one is entitled to the exclusive right of fishing in any 
navigable water, unless such right be derived from an express grant by 
the sovereign power, or, perhaps, by such a length and kind of possession , 
as will cause a presumption of such grant to arise,” must now be deemed 
the settled !aw of this State. 

A common informer cannot recover a penalty, unless he sue within the pe- 
riod allowed by the act imposing the penalty. As where a penalty is im- 
posed on persons fishing in the Roanoke river at certain times, and any 
person may sue for tke same, provided he does so within one month from the 
forfeiture, and if no such suit is brought within that period, the law-officer 
of the State is directed to sue for the use of the State, (act of 1827, ch. 54,) 
it was Leld that, after the expiration of the month, the right of the com- 
mon informer was gone. 

The cases of Wilson v Forbes, 2 Dev. 30, and Collins v Benbury, 3 Ire. 277 
and 5 Ire. 118, cited and approved. 


Appeal from the Superior Court of Law of Washington 
County, at the Fall Term 1849, his Honor Judge Bar- 
LEY presiding. 

This is debt for $250, claimed as a penalty for fishing 
in Roanoke river with a seine, contrary to the act of 1827, 
C. 54, entitled “an act to prevent the obstruction of fish pas- 
sing up tho Roanoke and Cashie rivers and their waters.” 
Pleas, nil debet, and statute of limitations. By the act, 
every person, owning and using a seine for the purpose 
of catching fish in either of the rivers, is required to take 
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iteut of the water and let it remain out from twelve 
o’clock on Saturday until 12 o’clock on Monday of each 
week, from the Ist day of March tothe 25th, of May in 
every year, and it is enacted that any person, who shall 
violate that provision, shall forfeit for cach offence the 
sum of $250, to be recovered by any person who shall first 
suc for the same: one half for the use of the informer and 
the other half for the use of the poor of the County ; with 
a proviso, that if no person shall sue for the penalty within 
ene month from its forleiture,then that the Solicitor for 
the State shall sue for the same inthe name of the Gov- 
ernor, for the use of the State. 

The writ was sued out on the 24th of May 1819, and 
on the trial the parties mae up the following case agreed. 
The defendant was seized in fee simple in possession of 
wa tract of land lying on Roanoke river, and consisting 
entirely of marsh or swamp land, destitute of timber 
and valuable only for its fishing privilege and used for 
no other purpose, to which he derived title under a patent 
which issued before the year 1827: Roanoke river in front 
of said land is a fresh water stream, about 300 yards wide, 
from ten to twelve feet deep, and affords, with the sounds, 
unobstructed navigation for sea vessels to the ocean ; but 
it has not there. nor for many miles down the river, any 
ebb, or flood of the tide. On the 16th day of April 1849, 
between the hour of 12 o’clock on Saturday, and 12 o'clock 
on Monday next following, the defendant, being the owner 
of a seine, put it into the water of Roanoke river in front 
of his said land, and hauled it ashore on his land afore- 
said, enclosing, landing, and catching therewith a quan. 
tity of shad and herrings. On this case the opinion of 
the presiding Judge was in favour of the plaimiff, and 
judgment was entered for him, and the defendant ap- 
peated. 

No counsel for the plaintiff, 

Heath, for the defendant. 
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Rurrty,C. J. The case has not been argued, but it 
seems probable, that it was framed with a view to obtain- 
ing the opinion of the Court upon the questions, whether 
the land of the defendant is bounded by the Roanoke at 
the water’s edge or by a line along the thread of the 
stream, and, if the former, whether the Legislature can 
restrict him in the use of it, as enacted in the statute — 
The latter point is immaterial to the defendant, if the fore 
mer be against him, and that it is against him the cases 
of Wilson v. Forbes, 2 Dev. 30, and Collins v. Benbury, 3 
Ire. 277, and 5 Ire. 118, are direct authorities. Although 
we might have been willing to hear another argument on 
the point, and to have reconsidered it, if the argument 
should raise a doubt on it, yet it is too much to expect the 
Court, without argument, to go over the whole subject of 
themselves, and reverse a series of adjucations made upon 
solemn arguments. We think it our duty to adhere to 
those decisions, under the circumstances, simply upon 
their authority, and therefore the judgment would be afe 
firmed, if it were not for another objection, which appears 
on the record, and is deemed fatal to the action. It is, 
that the suit was not brought in due time, and therefore 
cannot be maintained. A common informer cannot re- 
cover a penalty, unless he sue within the period allowed 
him by the act, as it forms a part of his title. The gen- 
eral rule is, that a penalty imposed by statute belongs to 
the sovereign, unless the right to sue be given to some one 
else.’ Here, the enacting clause gives it to the person first 
suing for it, subject only to the limitation in point of time 
by the general act of 1808. But the proviso makes it the 
duty of the public law-officers to sue for the use of the 
State, if no private person shall have sued within one 
month from the forfeiture. As the right is thus reserved 
to the State after that period, it is an unavoidable implie 
cation, that individuals are excluded from it after the same 
period. This suit was not brought until the 24th of May, 
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although the forfeiture was on the 16th of April; and 
for that reason the judgment must be reversed, and judg- 
ment entered for the defendant, according to the case 


agreed. 





Per Curiam. Judgment reversed and judgment for the 
defendant. 


THE STATE TO THE USE OF FERRAND’S EX’RS rs. SHEPARD 
W. BURCHAM & AL. 


When a constable is appointed hy the County Court at May Term, his ap- 
pointment expires at the next February Term, which is the regular time 
prescribed by law for the qualification or appointment of constables, 

The case of the State v Wilroy, 10 Ire. 330, cited and approved. 


Appeal from the Superior Court of Law of Carteret 
County, at the Spring Term 1849, his Honor Judge Bar- 


TLE presiding. 


J. H. Bryan and J. W. Bryan, for the plaintiff. 
No counsel for the defendants. 


Pearson, J. This was an action of debt upon a consta- 
ble’s bond. 

The defendant, Burcham, was appointed constable at 
May term 1843, (no appointment of constable for his dis- 
trict having been made at February Term.) The claim, 
for which this action is brought, was put into his hands 
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in March 1844. It was insisted, that Burcham’s term of 
office expired at February Court 1844, and it was so de- 
cided, and the plaintiff appealed. We concur in the op- 
inion. February term is the time fixed on, by law, for 
the appointment of constables, and if one is appointed at 
a subsequent term, his term of office expires at the next 
February term. 

This is the construction given to the statute in State v. 
Wilroy, 10 Ire. 330. There is no error in the judgment 
below. 


Per Curram. Judgment affirmed. 


WILLIAM C. LOFTIN vs. GEORGE W. KORNEGAY § AL. 


Where three are sued in debt, and one of the defendants, not contesting the 
plaintiff ’s right to recover, pleads that he is a co-surety of one of the 
other defendants, and a verdict is found against him, it is very doubtful 
whether he can appeal at all; but certainly he cannot appeal alone. 


Appeal from the Superior Court of Law of Lenoir 
County, at the Fall Term 1850, his Honor Judge Exuis 


presiding. 


W. H. Wright and J. H. Bryan, for the plaintiff. 
No counsel for the defendant. 


F Pearson, J. This was debt on a note, executed by 

Kornegay, Davis and Jarman. The defendants did not 

resist the plaintiff’s recovery; but Jarman “pleaded” 
11 
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that he was the surety of Kornegay and Davis. Davis 
“ pleaded” that he and Jarman, were sureties of Kor- 
negay. 

The jury returned a verdict for the plaintiff, and found 
that Jarman was a co-surety with Davis. From the 
judgment rendered on this finding, Jarman was allowed 
to appeal, the other defendants not objecting. 

This proceeding is under the_{sec . 131, 132, ch. 31, of 
the Revised Statutes. The “pleas,” as they are called, 
do not contest the plaintiff’s right to recover, but merely 
raise a family dispute between the defendants, in which 
the plaintiff has no concern. It is very questionable 
whether the right of appeal is given in such cases, as an 
appeal must necessarily delay the plaintiff’s admitted 
right of recovery. But in this case, the appeal is only 
taken by the defendant Jarman, and it is settled that one 
of two defendants cannot appeal. In such cases it is 
hardly to be expected that the other defendant will join 
in the appeal, as he has no reason to complain of the 
result. 


Per Curiam. Appeal dismissed. 
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A., by a bona fide deed proved and registered in May 1843, conveyed a slave 
to B, in trust to secure the payment of certain debts. B. by deed, con- 
veyed the slave to C. for a certain price, all of which was afterwards paid 
by A. except $100, C. then by deed dated in 1847, and proved in 1849, 
in consideration of the said $108 conveyed the slave to D. Held, that, 
though D. might have taken that conveyancs in trust for A. upon the 
payment of the $100, yet while the property remained in that situation, 
the $100 not being paid, A. hadmo such interest as was liable to an exe. 
cution against him. 

Estoppels must be mutual, and bind only parties and privies. One, whois 
not bound by an estoppel, cannot take advantage of it. 

The case of Gowing v Rich, 1 Ire. 553, cited and approved. 


Appeal from the Superior Court of Law of Pasquotank 
County, at a Special Term in December 1850, his Honor 
Judge Barrie presiding. 

This was an action of detinue for a negro slave named 
Mary. Plea, non detinet. Upon the trial, both parties 
claimed under Stephen D. Pool, to whom the slave in 
question formerly belonged. The plaintiff exhibited a 
deed in trust from the said Pool to William L. Shannon- 
house, dated, proved and recorded in 1843, the trust be- 
ing for the payment of certain debts therein named.— 
Shannonhouse, the trustee, sold the slave at public auc- 
tion, to Samuel J. Proctor for $625, and conveyed her by 
bill of sale for that consideration. Proctor, afterwards, 
conveyed the slave to the plaintiff, by deed dated in No- 
vember 1847, and recorded in March 1849. In this deed 
the consideration is stated to be five hundred dollars, and 
it is recited that the property had been conveyed by the 
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said Proctor to J. C. B. Ehringhaus in trust, by a deed 
bearing date in December 1843, and duly registered. The 
plaintiff further proved a demand and refusal, 

The defendant then produced the record of a judgment 
against the said Pool, rendered by the County Court of 
Pasquotank, at December Term 1848, on a note bearing 
date in August 1848. He then shewed an execution, is- 
sued on the said judgment, proved a sale made under it 
by the sheriff on the 17th of February 1849, and produced 
the sheriff’s deed to himself. He then called as a wit: 
ness Samuel J. Proctor, who testified, that the slave, Mary, 
remained in the possession of Pool, from the time of his 
execution of the deed in trust to Shannonhouse, until she 
was sold by Shannonhouse; that he, the witness, pur- 
chased her for the benefit of the said Pool, intending, 
however, to retain the title until her purchase money 
should be repaid ; that payments were made by some per- 
son, (it was alleged to be by Pool,) until the sum was re- 
duced to one hundred dollars, with a small amount of 
interest accrued thereon. He testified further, that, when 
he was about to sell the slave to the plaintiff, he and 
Pool were at the plaintiff’s office, and Pool said to him in 
the plaintiff’s presence, that he, the plaintiff, had be- 
friended him before, and that he was willing to do it 
again, and that the plaintiff would pay him one hundred 
doltars for the said sJave, and keep the title as collateral se- 
curity, until Pool should be able to repay him; and that he, 
the witness, received the one hundred dollars from the 
plaintiff and executed the bill of sale above referred to. 
This witness testified further, that the debts, mentioned in 
the deed in trust from Pool to Shannonhouse, were fair 
and bona fide. It was also in evidence, that Pool was re- 
puted to have been insolvent, for some years prior to 1848, 
but no witness testified to the existence of any debt, ow- 
ing by him in 1843, which was not embraced in the said deed 
in trust. It was proved, also, that the slave remained in 
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Pool’s possession, until she was levied upon by the sheriff. 
The defendant contended, that the plaintiff was estopped, 
by the recital in the bill of sale from Proctor, to shew 
that the title was not in Ehringhaus. But the Court was 
of opinion, that the plaintiff could not be estopped by a 
deed, which the defendant objected to as void. The de- 
fendant then insisted, that the plaintiff’s bill of sale was 
not registered, until after the time the lien of his execu- 
tion had attached, and that it was fraudulent and void, 
because it was absolute on its face, whereas, he contend. 
ed, that it was made in trust for Pool. He contended 
further, that it was void, as was also the deed in trust 
from Pool to Sharnonhouse, because Pool had been per- 
mitted to retain possession, 

The Court was of a different opinion upon all these 
points, and charged the jury, that the plaintiff was enti- 
tled to recover. There was a verdict for the plaintiff, 
and from the judgment thereon the defendant appealed. 


B. F. Moore and Ehringhaus, for the plaintiff. 
Heath, for the defendant. 


Pearson, J. In May 1843, Pool conveyed the slave to 
Shannonhouse, in trust to pay certain debts. Soon there- 
after, Shannon sold the slave, at public auction, to Proc- 
to>, who paid for her by putting his note in bank for the 
price $625, in satisfaction ofa debt secured by the trust. 
Pool continued in possession and made sundry payments 
upon Proctor’s note in bank, so as to reduce it to about 
$100. In November 1847, Proctor, upon the payment of 
the $100 by Griffin, conveyed the slave to him. In De- 
cember 1848, a judgment was taken againt Pool, and the 
slave was levied upon as his property, ard sold by the 
sheriff to the defendant, in February 1519. 

The Court was of opinion that the plaintiff! was enti- 
tled to recover. We concur in the opinion. ‘The deed 
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of trust, which is admitted to have becn bona fide, passed 
the title out of Pool, and the Sale by Shannonhouse pas 
sed it to Proctor, who passed it to Griffin, the plaintiff. . 

Admit that Proctor took the legal title in trust for Pool, 
after the payment to himself of $625. Admit that, under 
this arrangement, Pool reduced the debt to $100, and then 
Proctor, upon the payment of that sam by the plaintiff, 
conveyed to him and that he took the title to secure, the. 
$100, and then in trast for Pool. The latter had no such 
interest as was liable to execution, Gowing v. Rich, 1 Ire. 
553. Nor does the fact, that Pool continued ia possos+ 
sion during all the time, make it a fraud under the stat- 
wte of Elizabeth. That statute never applies, except 
when the original transfer by the debtor is fraudulentyso 

at, by treating it as void against creditors, the title, will 
still bein him. Suppose, on account of the benefit inten- 
ded for Pool, the deeds to Griffin and Procior are both 
treated as void. The title is in Shannonhouse, whois 
admitted to have acquired it withont fraud. and Pool has 
only such an interest as can be reached in Equity. _ 

The question of estoppel does not arise, .Thedefen- 
dant was not a party, or privy to either of the parties, in 
the deed by Proctor to the plaintiff, in which there is a 
recital of a deed by Proctor to one Ehringhaus or in the 
deed referred to inthe recital. Estoppels mustbe mutual, 
and bind only parties and privies. One who is not bound 
by an estoppel cannot take advantage of it. 


ae Demam. ‘cai, eadagmatineedidtadie: 











JACOB LASSITER +s,  YRAM WARD, 


In.an action on the case, a count in deceit, for | knowingly 
Naps tee pcb tegen oe 
_"warranty of the soundness of the same chattel 


A Fv, 
“+ 


Appeal from the Saperior Court of Law of 
County, at thc Fall Term 1850, his Howe Joe Bare 
presiding, 


~ This is an action on the case in ort, and the 
tion contains two counts, ‘The first is in the usaal: rm 
for a deceit inselling the plaintiff an unsound 
falsely representing him to be sound, he, the 


then and there knowing him to be unsound; and th 
second, fora false warranty of soundness of the horse. 
Plea, not guilty, On the trial, the. evidence was, that 
the defendant warranted the horse to be sound, and thal 
he was in fact not sound. The counsel for the defer 
then insisted, that the plaintiff could not recover for want 
of proof, that the unsoundness was known tothe d nt. 
But the Court held, that the plaintiff might recover ot 
the second Court without proving a scienter. ; 
gave a verdict for the plaintiff, and the defendant n 
for a venire de novo,on the ground of error in the opinion 
of the Court, which was refused. A motion was ‘then 
made in arrest of judgment, upon the ground, that the 
two counts could not bejoined. That was also refused; 
and judgment wren on the panama and the —, 
appealer’. ) Fake 
Winston, Sen-, and Miller, for the plaintiff. A ath 
_Dargan and Mendenhall, for the defendant. , 





‘ Lassiter vs. Ward. 


Rurrix, C. J. Though one would expect assumpsit to 
be brought on a warranty of goods, as well as any other 
parol contract, yet it is, comparatively, a recent thing 
that it was brought in such cases, Its propriety seems to 
have been questioned as late as the cases of Stewart v. 
Wilkins, Doug. 18; and it cannot be said to have been 
jadicially settled earlier, though the action had been some- 
times brought. It was questioned on the ground, that 
the action on the case in fort was the established remedy. 
and, therefore, the proper one. It was, however, held 
that either of the actions would lie upon an express war- 
ranty, Afterwards it was atempted to give another tarn 
to the matter in the opposite direction, namely, by con- 
tending that assumpsit was the peculiar remedy ou a 
false warranty, and that the declaration could not be in 
tort, unless it alleged a scienier ; which was as. much as 
to say, that the action on the case would not lie on the 
warranty, but only on the cheat. Williamson'v. Allison, 
2 East 446. Bat there were so many precedents of ac- 
tions in ¢ort for a false warranty, as to shew clearly, that 
it had becn formerly the common remedy, if not the only 
one; in use, and to induce the Judges to sustain it: It 
was, accordingly, there held that the declaration might 
be ia /ort without alleging a scienter, and, if it be alleged 
in addition to the warranty, that it need not be proved. 
The doctrine of the case is, that, when there is a warran- 
ty, that is the gist of the action, and that itis only when 
there is no warranty that a setenter need be alleged or 
proved. It is nearly half a century since the decision, 
and during that period, the point has been considered at 
rest, and many actions have been brought in tort, as well 
ns ex contruétu; on false warranties. 1 Chit. Pl. 956, 
420,2 Chit Pl. $79. There is no doubt as to the preprie- 
ty of joining the two counts; for, it is an action om the 
ease, and the counts, being both in tort, are compatible. 
If it were otherwise, it would not be material in this case, 
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as the evidence applied to the second count, and the in- 
- structions to the jury referred to it alone, and therefore 
the verdict might be amended by entering it on that count 
only. West v. Ratlidge,4 Dev. 81. Ad Bie 
‘mm a ei re 1.9 ae 
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WILLIAM RICHMOND ves. JOHN FUGUA. 


a. 


After 4 debt had been barred by the statute of limitations, the debtor said 
‘to the creditor, “aaless J. R. has paid it for me, it is a just. debt and I will 
> spay it” and again, “it ic a just debt snd I will pay it, if 1 , 
nemesis ke Held, that the case was thereby 

: the statute. i oe Coteaetiens, tae Se eee 
fa peid rested on the defendant. 


' Appeal from the Superior Court of Law of Cheuk 
County, at the Fall Term 1850, his Honer Satan Singer 


presiding. 

The suit is assumpsit for money paid se a aah 
as his surety. It wascommenced the 20th of 
1848. Plea, statute of limitations. _ On the 
dence was, that the plaintiff was the surety forthe d 
dant to one Long, and that the plaintiff paid the debt in 
1840, at which time the defendant resided in another Sti 
In the year 1848, the defendant returned to this State, and, 
a short time before this suit was brought, the plaintiff re- 
quested payment from the defendant, and, in the conver. 
sation between them about this debt, the defendant said, 
unless John Richmond has paid it for me, it is a just debt 

12 


. 
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and I will pay it, and in another conversation on the 
same subject the defendant said to the plaintiff, ‘It isa 
just. debt, and I will pay it, if I cannot. prove, that it has 
- been settled by John Richmond.” John Richmond, who 
was referred to by the defendant, was present in Court at 
the trial, but was not called upon by either party. The 
point was, whether there was such a promise or 
acknowledgment, on the part of the defendant, as revived 
the debt and entitled the plaintiff to recover. The Court 
held that there was, and after a verdict and judgment for 


the plaintiff the defendant appealed. 


“Kerr, for the plaintiff. 
S. P. Hill, for the defendant. 








Rurrm, C.J. The Court thinks the judgment should be 
affirmed. There is not only an acknowledgment of the ori- 
ginal justice of the debt, and of its being just still, with 
the proviso only, that it had not been paid by a particular 
person named, but also an express promise then, to pay 
the debt, unless or if the defendant could not prove the 
_ payment had been made by that person. The defendant 

undertook in substance, to prove payment by an indi- 
vidual named, or, upon failure thereof, to pay the money. 
Upon the strength of that undertaking the onus was on the 
defendant, since he designated, with precision, the facton 
Walah, ba tetiod fet bio dlacharge, apd tha parsen hy whem 
he engaged to establish the fact affirmatively. 


Pun Conn. Judgment affirmed. 
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tan coramnion whoeea the ptaien ab aos aaaben Sail 
matter in dispate, the former said to the latter, “that matter about Frank’s 
hire in 1842 must be fixed,” when the latter asked, “will not 
or judgments do instead of my note ?” and the plaiotiff 
if they are good,” nothing further passed between them, 
the defendant's expressions did not revive the debt, and bar the operation 
of the statute. tating Tt 
The case of Wolf v Fleming, 1 Ire. 299, cited and approved. . et 5 


Appeal from the Superior Court of Law of Chatham 
County, at the Fall Term 1850, his Honor Judge Mam 


‘This action is assampsit for the hire of a slave, named 
Frank, for the year 1842. The suit was brought ont 
25th of August 1848, and the defendant rl ted_non 


ing the hiring and the price, the plaintiff gave evid di 
ofa conversation between him and the defendant ir 

in which the plaintiff demanded the payment of this and 
other debts from the defendant, and the latter denied tha 
he owed the plaintiff on any account, and insisted par- 
ticularly that he had paid him for Frank’s hire, and there- 
‘upon, the plantiff produced a note, given to him by the 
defendant on another account, on which there was a bal- 
ance due, and contended that the hire of Frank had net 
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been paid. The plaintiff gave further evidence of another 
conversation between the parties in }848, in which the 
plaintiff said, “that matter about Frank’s hire for 1842, 
must be fixed,” and the defendant, in return thereto, as. 
ked the plaintiff, “Will not other notes or jadgments do, 
instead of my note,” and the plaintiff replied, “yes, if they 
are good ;” and nothing further passed between them.— 
The Court instructed the jury, that “the conversation be- 
tween the parties in 1847 or 1848, wherein the defendant 
proposed to pay the debt inother notes or judgments, was 
an Givebeledpamnse ofa subsisting debt, which repel. 
the operation of the statute of limitation s” . The jury 
found for the plaintiff, and the defendant appealed from 


the jadgment. 








J, H. Haughton, for the plaintiff. 
W. H. Haywood, for the defendant. 


Rorrix, C. J. The Court does not concur in the direc- 
tions to the jary. The defendant is entitled to have his 
words fairly construed, so as to ascertain his real mean- 
ing, and the statute must stand as a bar, unless his 
language be such as, without straining, imports a 
willingness and intention thereby to. assume the debt, 
or amounts to an unequivocal acknowledgement of 
i's subsistence and obligation. . Here it was supposed 
by his Honor, that the defendant proposed to pay the 
debt, and that the requisite acknowledgement was to 
be implied from the proposal. But, there was in truth 
no such proposal. The defendant, upon being pre:- 
sed hy the plaintiff to adjust the dispute about this de- 
mand, only enquired, whether thé plaintiff would take 
notes on other people instead of his, which is very dif- 
ferent from directly proposing payment in that mannor, 
since his willingness to settle the controversy in that way 
might depend much on the value of the seenrities to be 











notes or a horse into a promise to pay in cash, though so 
very different, since an offer to pay in notes, eh 
give a smaller sum aie alleged prey ny 
of compromise assuming 
sicbriegs che onse witin that o Weis v- Peminged 


Ire. 290. i pies oes 
Pe ‘Cumam. Judgment reversed and oe ae 
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ROBERT CAFFEY AND WIPE vo. ROBERT C. chanel 


raven GE CR 
On i podtien, mater our Act of Assembly, for Frain samc 
slave, the right of property in the slave cannot be determined. ati 

of right in the property, supported by affidavit or otherwise, is » 

opposition to the right asserted by the petitioner, the Court: 

proceedings on the petition, until this matter can be determined t 

the parties, in an action at law or in equity. oe pate 

Appeal nade gilt a eiee ikon 
County, at the Spring Term 1849, his eae ae 
TLe presiding. 

This was a petition filed at the Spring Term 1848. of 
Guilford Superior Court, for permission to emancipate a 
negro boy, named Alvis, and other slaves named, The 
Petition iv substance sets forth, that sometime about the 
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piaeiSert arta tat, taletg Roioeandrenibigias 
lished his last will and testament, which was afterwards 
admitted to probate, and his widow, Sophia Duvis, who 
was named therein sole executrix, duly qualified as such ; 
that the snid Sophia Davis died about the year 1848, hav- 
ing duly made and pubhshed her last will and testament, 
which was daly admitted to probate, bat of which she 
appointed no executor ; that the petitioner, Robert Caffey, 
hus been duly appointed wiministrator with the will an- 
nexed of tho said James Davis, and the other petitioner, 
Jane Caffey, administratrix with the will annexed of the 
anid Sophia Davis. The petition farther sets forth, that 
the said James Davis by b‘s said will, among other things, 
bequeathed and directed as follows: “One negro 
named Nelly, and one mulatto named Nehemiah, I 
them to my wife (said Sophia) during her natural life or 
widewhood, then to my son, Michael C. Davis, to him and 
his heirs forever, except Nelly and Nehemiah are to be 
free, if they can comply with the requisition of the law 
of this State ; and if they cannot comply with the law to 
be free, and Michael C. Davis should die, without any 
heirs of his body, Nehemiah and Nelly may choose their 
own homes, where they like to live, and is to be sold pri- 
_ ‘wautely*at the valuation of two men:” ‘That; between 
the making of the will of the said James Davis and his 
déath, the slave Nelly had one child named Wright, 
which was sold by the said Sophia as executrix te one M. 
©. Davis, who afterwards sold and conveyed the same 
back to the said Sophia ; and that, after the death of the 
said James Davis, the said Nelly had another son by the 
name of Alvis. The petition further sets forth, that Mich- 
ae! C. Davis, son of the testator James Davis, is dead, 
Jéaving an only child, the defendant James C: Davis, an 
infant, of whom Robert C. Rankitis guardian. The pe- 
tition further sets forth, that the said Sophia Davis, by 
her bast will, among other things, bequeathed and directed 
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State and go free, it is my will 
and not be kept back on account of their age, and if net, 


tions of the laws of this State and choose their homes and _ 
is valued, the money on conditions, if James C. Davis 
leaves no child of his own, if he does it is theirs, if not, it 
must go to the use of my step children. Jt is my will they 
never shall be parted from their parents.” The petition 
farther sets forth, that Nehemiah is about the age of forty- 
five, Nelly about forty, Wright about twelve, and Alvis 
to emancipate all four of the said slaves, as requested in 
the said wills, but that Robert C. Rankin, as guardian of 
the infant, James C. Davis, objects thereto, so far as re- 
gards the boy Alvis. The petition further sets forth, that 


they are ready and willing to give the bonds and seourie 
ty required by law, to emancipate all of the said slaves. 











the said slaves, according to law, and will make such 
pe SR aR ME HN ps ere on 
wature of their case may require,&c. 

_ “Whereupon advertisements. sininlinteabaatulanth 
and asubp@na issued and executed, papi styl yr 


prayer of the petition. 
~~ Atthe Fall Term 1818 of the snid Court, Robert ©. 
Rankin, as guardinn of the said James C. Da 
of the Court, filed an answer, in behalf of his ward, iweub- 
stance and to the effect following : That he admits the ex- 
ceution and probate of the respective wills of James and 
_ Sophia Davis, and that the petitioners are the adminis- 
trators with the wills annexed of the said testators, ‘res- 
peetively—the death of M.C. Davis, leaving an ‘odly 
child, the defendant James C. Davis, of whom the defen- 
éant, Robert, is the guardian—the birth of the negro ehil- 
dren Wright and Alvis, at the times stated—and the par- 
ehase of Wright by Michael C. Davis, all as set forth in 
the petition. Bat he denies that Michael was re-sold to 
fophia Davis and prays strict proofthereof. He submits 
that this proceeding is in a Court of Law, and that a 
Court of Law has no power to compel an election—that 
@ven a Court of Equity would not do so in acase like the 
present, for the reasons he assigns. He avers that he 
— te eleretespesentrnpre er ore Kon 
prays to be dismissed, &e. 
was taken and commissions issued. 
oes Spot "Peres a Se ee was made 


& Aside eating 00 to honed utpam Can’ sll 'ae. 
swer and agreement of the parties, which is in the follow- 
itg words, to wit : “In this ense it is agreed, that adver- 
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tisement hath been made according :o law—that James 
Davis made his will at the time it bears date—that Sophia 
Davis died the 9th of January, 1848, and made her will at 
the time it bears date—that James Davis died in April 
1827—that the slaves, Nehemiah and Nelly, are husband 
and wife, and were so at the date James Davis made his 
will—that the slave Nelly had one child, to-wit, Wright, 
between the making of the will of James Davis and his 
death, which said slave, Wright, the said Sophia, as exe- 
cutrix of her husband, James Davis, sold at public auc- 
tion to Michael C. Davis for $150, then an infant some 12 
months old, and duly executed a bill of sale to the said 
Michael—that the said Michael afterwards sold to the 
said Sophia Davis the said slave, Wright, for $150—that 
he conveyed him by bill of sale, and the said Sophia held 
the said Wright, as her own property, until her death—and 
that, after the death of James Davis, the negro woman 
Nelly had the other child Alvis :” It is considered, ordered, 
adjudged and decreed by the Court, that the petitioners 
may emancipate the slaves mentioned in the petition, to- 
wit, Nehemiah, Nelly and Wright, and that they have 
leave to emancipate the said three slaves, when they 
enter into bonds, with two sureties, each good and s1 
cient, payable to the State of North Carolina in the sum 
of one thousand dollars for each of the said slaves, Nehe- 
miah, Nelly and Wright, conditioned that the said slave 
or slaves shall honestly and correctly demean the 

while they shall remain within the State of North Caro. 
lina, and that they and each of them will, within ninety 
days after the granting of the prayer of the petition, leave 
the State of North Carolina, and never ss hme come 
within the same. 

And the Court, being of opinion on the shed case and 
on the proper construction of the two wills, made also'a 
part of the case, that the petitioners or either of themdid’ 
not have the right and power to emancipate the negro 
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- slave child, Alvis, born after the death of the testator, 
James Davis, on the ground stated in the petition or any 
other, considered and adjudged, that the prayer of the pe- 
titioners to emancipate the said slave, Alvis, be refused. 

From this judgment the petitioners prayed for and ob- 
tained an appeal to the Supreme Court. 


H. W. Muller, for the plaintiffs. 
Morehead, for the defendant. 


Paansox, J. We do not concur in the view taken in the 
Court below, of the proceedings under the 59th Sec. of 
Ch. 111 of the Rev. Stat. in regard to the emaneipation of 
slaves. In that Court it was assumed, that the right of 
property and the authority of the executor might be con- 
tested and their rights adjudicated, and consequently that 
there was an appeal to this Court. 

On the contrary we think the proceeding is ex parte 
under the 57th, Sec. The title of the petitioner is pre- 
sumed to be unquestioned. Under the 59 See. the authority 
of the executor is taken for granted, the Court gives no 
judgment, but merely grants permission, to emancipate, 
upon being satisfied that due advertisement has been 
made, and the bonds required executed. This permission 
to emancipate does not bind the rights of third persons. 
There is no “adversary suit,” and consequently no right 
ofappeal. The proceeding does not fall under the first 
See. or within either the cases enumerated is the 2nd 
Sec. of the 4th Ch,, of the Rev. Stat. But it is asked, 
why require advertisement if there is no right of contes- 
tation? The answer is, because the interest of the real 
owner may be prejudiced by having his slave under this 
ex parte proceeding apparently converted into a free 
person, and sent out of the state, and the petitioner may 
not be able to answer in damages for the money. 
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If the petition be under the 57 Sec. and the right of 
property is dispated, upon this suggestion, supported by 
proper affidavit, the Court ought to suspend the pro- 
ceedings, until the right can be settled in the proper 
action at law. If the proceeding be under the 59th Sec. 
and the authority of the executor is disputed, upon this 
suggestion properly supported, the Court ought to sus- 
pend the proceeding until the power of the executor can 
be settled by a declaration of the rights of the parties in 
a Court of Equity: In analogy to the proceeding under 
a petition for partition, when, if the party sets up claim 
in severalty, an action at law must be brought. 

In this case, for instance, it is suggested, that, as the 
woman Nelly was given toSophia Davis, for life, re- 
mainder to Richard Davis, the boy Alvis, after the testa= 
tor’s death, belongs to the personal representatives of 
Richard Davis, and Sophia Davis, could not by her 
will give any authority toemancipate. The right of pro- 
perty, therefore, as well as the authority is disputed, and 
these questions cannot be settled in an ex parte proceed- 
ing. At all events they cannot be conclusively settled, 
so as to bind the representatives of Richard Davis. So it 
may be suggested, that as James C. Davis takes other 
property under the will of Sophia Davis, he ought to be 
put to his election. These are interesting questions, which 
can only be decided in Equity. It manifestly was not 
the intention of the statute, that such questions should 
be settled under a petition for permission to emancipate 
slaves. 


Per Curiam. Appeal dismissed. 
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DEN ON DEMISE OF WILLIAM BADHAM ¢ AL vs. JOHN COX. 


When a vendor of iand retains the title, as a security for the purchase mo- 
ney, and a balance remaius due, the vendee has not such an interest as is 
liable to execution under the Act, Rev.Stat. ch. 45, sec. 4, so as to divest 
the legal title of the vendor. 

Under a venditioni exponas against land, the sheriff can sell only that, which 

could have sold under the fi. fa.on which the venditioni exponas issued, 
while such f. fa. remained in his bands unreturned. 

Ifthe defendant in an execution has no interest in land, which is subject to 
be levied on, while the feri facias remains in the hands of the sheriff, un- 
returned, but, after the return, he acquires a title, which is subject to ex- 
ecution, this subsequently acquired title cannot be sold under a vendition: 
exponas issuing upon such fieri facias. 

Such subsequently acquired title shall not operate as an estoppe!, in favo 
of a purchaser at a sale, made under such venditioni exponas. The law 

* only sells estates under ite process, and not the chances of an estoppel. 

The cases of Flynn v Williams, 1 Ire 509, Gentry v Wagstaff, {3 Dev 270, 
Tarkintony Alexander, 2 Dev & Bat 87, and Smith v Spencer, 3 lie 


265, cited and approved. 


Appeal from the Superior Court of Law of Chowan 
County, at a Special Term in December 1850, his Honor ‘ 
Judge Barre presiding. 3 

This was an action of Ejectment. 

Upon the trial the case appeared to be as follows,— 
Thej defendant, Cox, was seised in fee of the premises, 
being a wharf and store in the town of Edenton, and, on 
the ist of January 1843, contracted for the sale of them 
to one George Gordon, in fee, for the price of $2500, pay- 
able as follows: $1800 on the Ist of May 1848, and $700 
on the Ist of January 1849; and a conveyance was to be 
made when the_purchase money with the interest thereon 
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should be fully paid, but, in the mean while, Gordon was 
to be let into possession. Articles were entered into 
accordingly, and Gurdon took possession and paid the 
first instalment, but no part of the second. In March 1349 
judgments were obtuined before justices of the peace by 
several of Gordon’s creditors, and executions were issued 
thereon, and levied on the premises and retarned to the 
County Court, and in August following, orders of sale 
were made, and then writs vendtlioni exponas were sued 
out, under which the Sheriff sold the premises to the les- 
sors of the plaintiff, on the 10th of November 1849, and 
made them adeed. On the 6th of May 1849, Gordon 
made to Samuel T. Bond an assignment of all his in- 
terest “in the premises, in trust to sell the same and out of 
the proceeds pay a debt from him to Haynes and Goodrige; 
thereafter Gordon continued in possession until the Sth 
of Oct. 1849, on which day Bond, in conformity with the 
assignment to him, made a contract for the sule of a 
part of the premises to the defendant, and Gordon went 
out, and he and Bond let the defendant into possession of 
that part of the premises which he, Cox, purchased back, 
and which is in dispute in this action. On the 6th day of 
-November 1849, Cox executed to Gordon ' a deed —_ 
following terms: 

“Know all men by these presents that I, John Coxyof 
&c., agreeable toa memorandum of agreement entered in’o 
with George Gordon of &c., on the Ist of January 1848 to 
make title to a certain portion of wharf property known 
‘as &c , on the payment of &c., Now therefore in consider- 

ation of the sum of $2650 being paid before the delivering 
of these presents, and to enable Haynes and Goodridge to 
‘make sale and pay me, as also toconvey to me,the saidCox, 
such portions of said property as | may purchase at said 

trustees sale, as also agrecd to by the said George Gorden, 

I hereby convey the following property iu fee simple to 
him the said George, and his heirs and assigns forever, 
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that is to say, the wharf & Which said property hereby 
conveyed | do warrant, &c., to the said George Gordon, 
and his heirs, against the law{ul claim of all persons.” — 
On the same day Bond and Gordon executed to Cox a 
deed for the part of the premises claimed by the defen- 
dant in this suit, purporting to convey the same in fee.— 
Therapon the counsel for the plaintiff insisted, that Gor- 
don had, under the original contract between him and 
the defendant, such an interest as might be levied on un- 
der the fieri facias, and be sold under the venditioni expo- 
nas,or that, by the deed from the defendant of the Sth of 
November 1819, Gordon acquired such an interest as 
was liableto be sold under the venditioni exponas and 
passed by the sheriff's sale of the 10th of November 1849, 
and his deed to the lessors of the plaintiff; and that the 
defendant was estopped to deny their title. But the Court 
held, that the plaintiff could not recover, and, after a ver- 
dict and judgment against him, he appealed. 





4A. Moore and Heath, for the plaintiff. 
No counsel for the defendant. 


Rurrix, C.J. No title passed by the sheriff's sale.— 
When the vendor retains the title, as a security for the 
purchase money, and a balance remains due, the vendee 
has not such a trust as is made liable to execution by the 
Ist section of the act of 1812, so as to divest the legal title 
of the vendor. That was settled as soon as the act pass- 
ed. Consequently the constable’s levy was ineflectual, at 
the time it was made and returned. It follows, likewise, 
that the sale under the venditioni exponas was equally in- 
operative, notwithstanding the debtor may have acquired 
the legal title, while the sheriff had the latter writ in his 
hands. The case may be considered, as if the feri facias 
had been issued from a Court of record and directed to 
the sheriff. The debtor's interest in the premises could 
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not have been sold or taken ander it, at any time before 
its retarn, inasmuch as it was not subject to execution ; 
and, if there had been a sale under the fieri facias, the 
subsequently acquired legal estate would have been un- 
affected by it, because the law only sells estates under 
its process, and not the chances of an estoppel. Flynn 
v. Williams, \lre. 509 Gentry v. Wagstaff, 3 Dev. 270. 
It must be the same with the sale under the venditioni 
exponas, since that was founded upon the levy, which was 
made and returned, when the debtor had no estate. That 
results from the effects of a fieri facias on land and from 
the peculiarity of the venditioni exponas. The levy ofthe 
fiert factas does not vest either the title or the possession 
of land in the sheriff, but merely confers on him the pow- 
er to sell the debtor’s estate or interest, such as it is, while 
he has the writ in his hands before the returnday. Bar- 
den v. McKianie, 4 Hawks 279. If atitle accrue to the 
debtor after the levy, but while the fi. fa. is in force, no 
doubt it may be sold, and will pass by the sale of the 
land, simply, without special reference to the new title ; 
for it is within the mandate of the writ under which the 
sale is made. That may be true, also, when a sale was 
not made on the fi. fa-, but on a venditioni exponas, but 
a title accrued to the debtor between the levy and the re- 
turn of the fi. fa. But it seems clear, that the venditiont 
exponas does not attach to an estate, acquired by the debtor 
after the return of the fieri fucias. In respect to chattels, 
that writ confers no authority to take or even to sell them, 
but is merely to compel the sale of property before vested 
in the sheriff and in his possession, which he might sell 
without the writ. It is, indeed, otherwise in respect to 
realty. There the office of the writ is to confer an au- 
thority on the sheriff, as well as to compel him to sell.— 
But it is not an authority to take anything. It is merely 
to sell the land, and that only, which the levy of the feri 
JSacias placed in custodia legis, and appropriated to the 
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satisfaction of the debt, and which .is identified in the 
writ. The venditioni exponas, therefore, relates to the 
fieri facias, and is a warrant to the sheriff to do then, 
what he might have done under: the fieri factas, while 
it was in force ; and it can have no other effect. Tar- 
kinton v. Alexander, 2 Dev. & Bat. &7. Smith v. Spencer, 
S$ Ire, 265, The levy of the fiert facias created a specific 
lien on.the estate of the debtor as it was at the teste of the 
writ and at any time between the teste and the return, 
which could not be enforced by virtue of the fiert facias, 
itself, as it might be as to personals, but required a ven- 
ditiont exponas for that purpose. Still the latter writ 
gave no more power to sell than the sheriff once had un. 
der the fiert facias, if he had exercised. it, when he had 
the fieri facias ; becacse its object is only to have a sale 
of what was lawfully taken on the fiert facias, and noth- 
ing more. An estate in this land, which accrued after the 
venditioni exponas sued, is therefore no more subject to 
it than any other tract of land, purchased out and ont in 
the interim, would be; for, in a legal sense, the one was 
ne more levied on than the other. It is unnecessary, 
therefore, to enquire into the operation of the deeds be-. 
tween the defendant and Gordon, and Bond ; for suppos- 
ing Gordon to have gained a title thereby, which was lia - 
ble to execution, it was not liable to the particular exe- 
eution, under which it was sold. For that reason the 
jodgment must be affirmed. 








Per Curiam. Judgment affirmed. 





DOE ON DEMISE OF HENRY BULLARD ve. GEORGE r 
BARKSDALE. ‘ 


Ibis established, as a general proposition, that froma long and 
of land, upon a claim of the right, a presumption arises, 
the psvenon wan igi, and therefore wat aerate gan, dedgaad 
assurances, as are necessary to impart to it that character. 
The presumption is not deduced as an inference of fact from tke 
as evidence merely and according to its influence on the minds of th 
_in producing, or failing to produce, a conviction, that the 
‘gecording to the truth, but the deduction is rede, withoat rogae ee 
_ very fact, by & rule in the law of evidence. ws 
The force of this presumption is not destroyed or in any degree repelled by 
_ evidence, which renders it probable, that, in truth, a grant was not 
The grant is presumed, not because the jury believed that one but 
because there is no proof, that it did uot issue; indeed, in the nature of 
things, it would seem, that there can be no sufficient negative proof of the 
kind supposed. 
Varma slong pemion made oct st tn bs 2 on s8 eas 


forty-seven years, has been proved, and to rebut the 2 
shown that the party oo claiming wae anable to produce « great cls 


his belief that it never existed, and made efforts to obtain a 
the Court ought not to have submitted to the jury, upon this evideneaiite 
find whether there was ® graat or not, but should have instructed them, 
that, from the possession alleged, they should presume a grant, 
matter of law, that there was no evidence to oppose and repel the 
tion. 

The cases of Reed v Earahart, 10 Ire. 516, and Hurly v Morgen, 1 Dev. & 
Bat. 425, cited and approved. 


Appeal from the Soperior Court of Law of Sampson 
County, at the Fall Term 1850, his Honor Judge Carta 
presiding. . 
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This was an action of Ejectment. 

The premises are situate in Sampson County and con- 
tain 440 acres, and were granted to the lessor of the plain- 
tiff in 1845, who instituted this suit in May 1846: the de- 
fendant gave evidence at the trial, that, in 1847, he pur- 
chased the premises from a person then in possession, and 
immediately entered and had been in actual possession of 
them ever since, and that his vendor and those, under 
whom he claimed, had been in the actual continued pos- 
session of the premises from the year 1777 to 1847, claim- 
ing them as their own, under known and visible bounda- 
ries. On the part of the plaintiff, evidence was then 
‘given, that, in 1844, the defendant said he could not find 
a grant for the land, and that one Black, a surveyor, had 
said to him, that some one might trouble him, and advis- 
ed him to enter it and get a grant; that the defendant ac- 
‘cordingly made an entry (after that of the lessor of the 
plaintiff) and took out a warrant and had his survey 
made and sent it to Raleigh by a messenger in haste, for 
the purpose of being before the lessor of the plaintiff: in 
getting a grant, ifhe could. 

The counsel for the defendant insisted that, by reason of 
the long continued, and peaceable possession of the pre- 
mises by the defendant, and those under whom he came in, 
¢laiming them as their own, a presumption of a grant from 
the State, prior to that made to the lessor of the plain. 
‘tiff, arose, and that, for that reason, the plaintiff could not 
recover. The Court declined giving the instruction in 
that form, but directed the jury, that, if they believed the 
-défendant, and those under whom he claimed, had been 
in possession of the land under known and visible boun- 
daries for the period alleged by him, they were bound.to 
presume that the defendant, or one of those under whom 

he claimed, had a grant for it, unless they were satis- 
an from other evidence offered, that, in oe no such 
grant existed, 
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‘The counsel for the defendant further moved the Court 
to instruct the jury, that, if they found such a possession, 
on which a grant was to be presumed by them pp 
the foregoing instruction, there was no other evidence o 
fered in this case, which could rebut that presumption, 
and that the defendant was eatitled to a verdict. But 
the Court refused to give this instruction, and directed 
the jury that the declarations and acts of the defendant, 
respecting a grant, were evidence tending to rebut the 
presumption, which was proper to be considered by the 
jury, and the Court would not intimate an opinion, wheth- 
er it was sufficient for that purpose, but that the jury 
were the judges of its weight, and were to consider, 
whether those declarations and acts were the result of 
knowledge or of ignorance and mistake in the defendant, 
as one might by mistake admit that he had notitle, when 
he had a good one. There was a verdict for the plain, 
tiff, on which judgment was entered, and the defendant 
appealed. 


D. Reid, with whom was Dobbin, for the plaintiff, sub- 
mitted the following argument: 


Presumption of legal title, by grant or otherwise, i 
ded on great length of possession, is not conclusive; in 
other words it is not an inference of law, to be made by 
the Courts, yet it is an inference which the Courts advise 
juries to make, whenever the presumption mands unre- 
butted by contrary evidence. 

There are two kinds of presumptions, the one nanan 
sive presumption of law, which cannot be contradicted } 
the other a species of evidence. 1 Starkie on Ev. 1. 
For instance, the law raises a conclusive presumption of 
title on an adverse possession of twenty-one years under 
color of title, but long adverse possession without color 
of title is only evidence from which a title may be in- 
ferred. 
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In Fitzrandolph v. Norman, N, C. Term Rep. 131, Chief 
Justice Tarior says. “There is a distinction made by the 
law, between length of time operating as a positive bar, 
and that which is only used by way of evidence. The 
first isconclusive upon Courts and juries. but when length 
of time is relied upon as evidence, the jury will believe 
it or not, according to the’attending circumstances.” In 
the same case, Srawett Judge, says, “a possession was a 
circumstance and nothing more, from which the law war- 
ranted the jury in presuminga grant.” This is the lead- 
ing case in this State, and has been frequently cited by 
this Court with approbation. Candler v. Lunsford, 4 
Dev. & Bat. 407. Wallace v. Maxwell. 7 Ire..135. Reed 
v. Earnhart, 10 Ire. 516. Hodgers v. Mabe, 4 Dev, 180, 
In this latter case, Rurrix, Chief Justice, observes, “The 
jury should have been told, (here the possession was up- 
wards of forty years) that they ought to presumeit, (grant) 
unless from the other evidence, they were satisfied a grant 
did not issue. In this State, time does not as yet consti- 
tute title, unless it be of that particular kind created by 
statutes limiting actions on rights; in all other cases it is 
evidence.” 

The English authorities are to this extent: grants from 
the Crown, may, after great length of possession, be pre- 
sumed. 3 Starkie Ev. 915. Saund. 728. 1 Cowp. 110, 
Camp. 102. 

The rule laid down in the case of Maxwell v. Wallace, 
10 Ire. 110, and relied on by the counsel for the appellant, 
as applied to the facts of that case, is correct, but it would 
be extending the rule too far, to say, that in every case of 
long adverse possession, the law presumed a grant and 
the jary ought so to find. Lord Expon has intimated, that 
the doctrine of legal presumption ought not to be extend- 
ed. 6 Ves. 194, (Evans v. Bicknell.) 

It is next to be inquired whether there was in this case 
any evidence to rebut the presumption of a gratit. . 
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The rule was adopted by the Courts from principles of 
public policy and convenience, founded upon the supposi- 
tion, that every possession is upon a claim of right, and 
the inadequacy of human tribunals to investigate the 
truth of remote transactions, and the loss and destruction 
of title deeds from lapse of time. Then the acknowledg- 
ment and acts of the person in possession, to whom the 
law presumes that the grant did issue, to the effect that 
he had no grant, is certainly some evidence, tending to re- 
but the presumption that the grant did issue, and had been 
lost or destroyed in the course of nature, Whether the 
evidence was sufficient in the minds of the jury to repel 
the presumption, was for them to consider, and is not @ 
ground for venire de novo. 








Strange and W. Winslow, for the defendant, 


Rurrix, C. J. There have been so many adjudications 
upon titles set up under the presumption of conveyances, 
from ancient and continued possession, after full discus- 
sions, that one is under no necessity of going back to the 
nature and grounds of the presumption, in order to censi- 
der them in detail. It is sufficient to say, thatit is estab- 
lished, as a general proposition, that, from a long and 
peaceable possession, upon a claim of the right, a pre> 
sumption arises that the possession was rightful, and, 
therefore, was under such deeds and assurances as are 
necessary to impart to it that character. The presump- 
tion is not deduced, as an inference of fact, from the pos- 
session, as evidence merely and according to its influence 
on the minds of the jury, in producing or failing to. pro- 
duce, a conviction, that the presumption is according to 
the truth; but the deduction is made, without regard " 
the very fact, by a rule in the law of evidence, It 
rule of reason and of policy, calculated to make men dil. 
gent and active in asserting their rights before proofs, 
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once existing, may be lost, and while there is no insupe- 

rable difficulty in ascertaining the real truth. If, indeed, 
Oné enter for a particular estate or under a particular 
title, and the natare of the original entry be shewn, then 
the presumption, that the possession, though very long, 
was upon a claim of the possession to the estate, does not 
arise as a legal inference ; and it can enure to transfer 
the estate, only when the possession is so very long and 
upon a claim of right, as, with other circumstances, to in- 

diee the actual belief, that subsequent to the possession 
taken, there were other dealings, upon which conveyances 
were in fact made That, however, concerns mainly 
transactions bet ween individuals touching estates already 
vested in one of thein; for, considering the state of our 
law respecting the public domain, its management and 
disposition to private citizens, it is seldom, if ever, to be 
supposed, that posession is taken of any part of it for any 
particular estate or purpose, which ean give a character 
to a long possession, by which it may be diseonnected 
from the purpose in the possessor of obtaining the abso- 
Jute title from the State, or from the apparent exercise of 
the rights of one who is already the owner of the land by 
having a grant for it. The only qvestion in such cases is, 
whether the possession hus becn long enough to justify an 
implication against the sovereign from the laches of the 
public servants, and the omission of private persons to ap: 
propriate the land. Bat it is manifest, from the necessity, 
which gives rise to the presumption, and from its nature, 
that it is not supposed to establish as a fact, that a grant 
was issued ; and that its force is not destroyed, or in any 
degree repelled by evidence, which renders it probable, 
that in truth a grant was not issued. If that were the 
sért of presumption the law raises, or if it could in that 
way be repelled, it would poorly serve its purpose, and be, 
really, worth nothing. For, as to the actual probability 
upon the point, the facts, that the grant is not produced, 
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that it does not appear upor: the registry in the County, 
and that no counterpart is enrolled in the department of 
State, and that no survey or entry is exhibited, nor credit 
for the payment of the purchase money %t the treasury, 
‘would, in every case, constitute a mass of evidence, 

eould not fail to overturn the artificial presumption 
we are considering, and is in itself much stronger ia its 
tendency to repel the presumption, than the acts and de- 
elarations of the defendant, which were offered in this 
case. But, as first remarked, it is hardly pretended in 
any case, that a grant was actually made out ; for, it was 
truly stated by Lord Manerietp, in Eldredge v. Knott, 
Cowp. 215, that the Court often told the jury to presume 
a grant from long possession, when there was no idea that 
the jury believed, or the Court thought they ought te be- 
lieve, in the particular case, that a grant had been made, 
and when it was not probable it had; the fact being pre- 
sumed upon a principle of quieting possessions. These 
probabilities to the contrary, therefore, do not at all an- 
swer the presumption. The same position is very dis- 
tinetly laid down in Reed v. Zurukart, 10 Ire 516; and 
in that all the Judges concurred. Jt is there said, that 
the grant is presumed, not because the jury believe that 
one issued, but because there is no proof, that it did not 
issue. Indeed, in the nature of the thing, it would seem, 
that there can be no sufficient negative proof of the kind 
supposed ; for, whatever probabilities may be shewn, 
that there was no grant in fact ; yet the probability of its 
existence remaips, which is sufficient to serve the pre- 
sumption created by long possessian under a claim of title 
by a grant. Such a possession was admitted to exist here 
—being for 47 years. That constitutes a title under 
a presumed grant. The existence of the grant, thus pre- 
sumed, is not disproved by the inability of the party to 
prodace it, or even by his declaration of a belief that it 
never existed—much less by his efforts to obtain another 
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grant, since he might wish it, as the most direct and per- 
manent evidence of title. Indeed, the obtaining of a new 
grant does not disprove the existence of a form. »r one, nor 
even render it fighly improbable, where there has been a 
long possession, as under an old grant ; for, there is noth- 
ing inconsistent in a person’s making sure his title by 
further conveyances, and especially in getting a patent, 
which proves itself, instead of relying on witnesses to es- 
tablish an ancient possession, under a claim of right, asa 
foundation for presuming a grant. A second grant could 
‘only shew the party’s caution and vigi'ance, evinced in 
‘making oat a title under two distinct grants—the one pre- 
‘sumed to have existed, and the other shewn to be existing. 
Hlurly v. Morgan, 1 Dev. § Bat425, The Court therefore 
tiolds it to have been erroneous to submit this question to 
the jury on this evidence, as one of fact to be found by 
them, accerding to the weight they might give to the cir- 
cumstances, as evidence to their minds. The instruction 
oaght to have been, that, from the possession alleged, they 
‘Should presume a grant, and, as matter of Jaw, that there 
‘was no evidence to oppose or repel the presumption. 


Per Cuniam. Judgment reversed and venire de novo, 
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When 2 man elaims title under color of title and seven years’ possession, it 
is not evidence of the adverse possession, that he had put the wife of one® 
who.claims to be the owner of the land, in possession. When a husband 
is in possession, he is not deprived of it by any arrangement between his 
wife and a third person, pretending to own the land and to put her im pos- 
session. ‘ 

The provisions of the Act of 1846, ch. 1, (Pampblet Laws) do not apply to 
& case, where an administrator of the deceased was appointed before the 
1st of February 1847, though that administator be dead, and an adminis- 


tration de bonis non be granted, subsequently to that date, when the Act 
was to go into operation. , 


Appeal from the Superior Court of Law of Gates 
Oounty, at the Fall Term 1850, his Honor Judge Cano- 
WELL presiding. 

This is a petition filed in August 1847, by the adminis- 
trator de bonis non of Elisha F. Hare, to:sell a :ract of 
land under the Act of 1546, ch. 1, which makes real es- 
tate personal in certain cases. The intestate died in 
1846, and administration was granted in that year, toa 
person who died in 1847, and in August 1847, the letters 
were granted to the petitioner. The intestate had no 
child, but left his father and brothers, and sisters, who 
were his heirs at law and are defendants. The petition 
states, that the intestate died indebted to several persons 
in particular sums mentioned, and that he left no per- 
sonal assets, but died seised in fee of the tract of land de- 
scribed in the petition, and that it was necessary to sell 
the same for the payment of those debts, and prays that 
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such sale be made. The heirs at law made no resistance. 
But one John Felton claimed the promises, under an al- 
loged sale and conveyance made to him by one Norfleet, 
and applied tothe County Court to have an issue made 
up to try the title, which was allowed. On his motion 
the petition was then dismissed by the County Court, but 
without any cause assigned in the record ; and an appeal 
was taken by the petitioner. In the Superior Court the 
counsel of Felton objected, that the petition could not be 
sustained, because administration on the intestate’s estate 
had been first granted in 1846, and therefore the case was 
not within the act. But the Court held that it was with- 
in the spirit and equity of the act, and denied the motion ; 
anda jury was then empanneled on the issue. On the 
trial evidence was given, that in 1824 Thomas Hare con- 
veyed the premises in fee to the intestate, then an infant 
of tender years, and delivered the deed and the posses- 
sion of the premises to Jesse L. Hare, the father of the 
intestate, to be held for his said son; and that the said 
Jesse L. and the intestate lived together on the premises, 
until the death of the latter in 1846. Felton then gave 
in evidence a deed forthe premises, made to him by Nore 
fleet in 1833. reciting that Norfleet had purchased the 
land at sheriff’s sale for taxcs, as the property of the in- 
testate: And he gave further evidence that in the year 
1833, he, Felton, put the wile of the said Jesse L. in pos- 
session of the premises, to hold the same during her life, 
and that thereafter, the said Jesse L., his wife, the intes. 
tate, and their other children, continued to live there as 
one family, as they had done before, until the death of 
the intestate, and up tothe present time. And evidence 
was further given on the part of said Felton, that the intes- 
tate, about a year before his death, said the land belong- 
ed to said Felton. 

The counsel for Felton prayed the Court to instruct the 
jury thereon, that the possession of the premises by his 
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tenant, the wife of Jesse L. Hare, from the year 188%, to 
the death of the intestate, under the color of title consti« 
tuted by the deed from Norfleet, vested the title in him. 
But the Court refused to give that instruction, and di- 
rected the jury, that, if Jesse L. Hare took possession and 
held for his said son, his possession did not become oppos- 
ed to his son by reason that Felton professed, as stated, 
to put the wife of the tenant into possession. The jury 
found that Felton was not entitled to the premises, and 
the intestate, Elisha L. Hare, was seised of the same in 
fee at the time of hisdeath. After jadgment against ~- 
ton for costs, he mo OR 


A. Moore, for the plaintiff 
Heath, for the defendants. 


Rurri,C. J. Besides the points made at the trial, 
there are others arising on the facts stated in the record, 
which would be worthy of consideration, if needful to the 
decision of the pending appeal. One, for instance, is, 
whether, notwithstanding the broad terms of the 13th sec- 
tion of the act of 1846, “when the land shall be claimed 
by another under any pretence whatsoever,” a stranger, 
who sets up a title adverse to the deceased, is withia the 
act, so as to enable the administrator to make him a par- 
ty to the petition, in order to determine the property ; or 
whether those terms are not rather to be construed in 
reference to the 4th, 11th, and 12th sections, and thus 
confined to persons “interested in the said estate” of the 
deceased, either as heir, devisee, mortgagee, fraudulent 
donee, or other person claiming under the deceased.— 
Then, supposing that an adverse claim may be litigated 
in this form of proceeding, another question is, whether 
it must not be at the instance of the administrator, and 
the claim be set forth in the petition, or whether, as here, 
the adverse claimant may, of himself, intervene and demand 





SUPREME COURT 





Powell ve. Felton. 





an issue upon his title. These points, however, may be 
passed over, since, supposing them for the appellant, the 
Court hold the opinion to be correct, that he has not the 
title tothe premises, and therefore, that he has no right 
toa reversal of any judgment, that might have been ren- 
dered on the petition. He did not set up the deed to him- 
self, as vesting the title in him, but only as color of title. 
Consequently it remained for him to shew seven years 
possession, under it, adverse to the real owner; and in 
that he fuiled entirely. For, it cannot be in the least 
doubted, that when a husband is in possession, he is not 
deprived of it by any arrangement between his wife an 
a third person, pretending to own the land and to put her 
in possession. So, when the husband is in under one per- 
son, the character of his possession cannot be changed by 
such an arrangement and pretence, the husband not being, 
in fact, disturbed , but continuing to enjoy as before. If 
the wife could be regarded at all as Felton’s tenant, yet 
she had no distinct possession of her own, as the husband 
and son were all the time on the land, and the possession 
would be adjudged to be with the title. Judgment was 
therefore properly rendered against the appellant for the 
cosis accrued on the issue tendered by him. 

As the appellant is thus put out of the case, it is not 
material between those parties, whether the Court was 
right or wrong in holding this to be a proper cae for 
the sale under the act of 1846, notwithstanding adminis- 
tration was first granted on the intestate’s estate in 1816; 
for, if wrong, then in the first place, it was the appel- 
lant’s folly to intervene ina matter,in which no order could 
be made to his prejudice, and, in the next, having no title 
to the property, he has no interest in the question. But, as 
the appeal was from an interlocutory judgment ona collat- 
eral question, there can be no final judgment here, but the 
cause must be remanded for further proceedings between 
the other parties; and, as the question is raised in the 
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record, it seems proper the Court should give an opinion 
cnit, in aid of the parties, upon these or other prcceed- 
ings to subject the land for the intestate’s debts. Upon 
this question, the opinion of the Court differs from that 
of hisHonor. Both inthe 4th and in the 18th sections, 
it is expressly provided, that the mode of proceeding pre- 
scribed in the act, shall only be in use, when the will 
may have been proven or letters of administration grante] 
on or after February Ist, 1847. When there is a will 
there can be no mistake as to the construction; for, with- 
outany regard to the date of the will or the periol 
of the testator’s death, or the qualification of the executor 
or administrator cum testamento annexo, the jurisdiction 
is determined by the period of the probate of the will, and 
ly that alone, according to the tenor of the act. It seems 
plain, that the provision intended to designate explicitly 
some certain event, and period, for the important changes 
introduced, not only as to the mode of proceeding to subject 
real estate, but as to the application thereof or the proceeds 
to the debts, so that the creditors and representatives of 
d«: ceased debtors might know exactly their rights and 
duties at the different periods, before and after that day. 
An administrator, with the will annexed, is thus plainly 
excluded, when the will was proved before February 1847, 
though his letters were granted afterwards. As the 
reason for that provision arises out of the rights of the 
creditors to preferences, it follows, when the original ad- 
ministration was before February 1947, that the adminis- 
trator de bonis non, subsequently appointed, stands on the 
same ground with the administrator with the will annexe 
ed, above supposed. But that is put beyond all question 
by the additional enactment in the close of the 18th sece 
that “the present mode of proceeding against real estate 
shall be in use, in all cases when the will may have been 
proven or letters of administration granted prior to that 
day,” that is, prior tothe Ist of Feb. 1847. Upon the grant 
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of the first administation, the rights af the creditors, as be- 
tween themselves, were determined by the law then in force, 
as were also the means of obtaining satisfaction by the va- 
rious legal and equitable remedies, according to the nature 
of the securities and of the assets, as legal or equitable; 
and the provisions under consideration were intended as a 
plain declaration, that neither those rights nor remedies 
were te be interfered with in any existing case or any one 
that might arise thereafter, provided there had been, or 
should be, a probate of the deceased debtor’s will, if he left 
one, or an administrator on his estate, if intestate, before 
the first of February fullowing, by which time it might be 
expected the new law would be generally known. What- 
ever obscurity may rest on other parts of the Act or dif- 
ficulties arise out of its provisions, those upon this point 
seem sufficientiy plain, and show that the present case is 
not embraced in the act, and that it was erroneous to 
entertain the petition. 

The decision of the Court, however, is, that there is no 
error in the judgment against John Felton, from which he 
appealed. That will be certified to the Superior Court, 
with directions to praceed, as between the other partie, 


according to right and justice. 


Pex Curiam. Ordered to be certified accordingly, 
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THE STATE vs. DARLING CHERRY. 


Whether, when a man presents a pistol at another, threatening te sheot, 
and the pistol is not loaded, he is guilty of an assault, may admit of some 
question, but the man charged, clearly, cannot be excused, unless he 
proves that it was not loaded. The State is not bound to prove that it 
was loaded. . 


Appeal from the Superior Court of Law of Martin 
County, at the Fall Term 1849, his Honor Judge Bar- 
Ley presiding. 

This was an indictment in the usual form for an assault 
and battery. Upon the trial it was proved, that the prose. 
cutor was a constable and had in his hands an execution 
against the defendant, under which he seised a negro be- 
longing to the defendant. Whereupon, the defendant, 
standing within a few feet of the prosecutor, and within 
carrying distance of the pistel, presented the same at the 
prosecutor, remarking to him, “If you do not turn the ne- 
gro loose I will shoot you,” by which the prosecutor was 
put in fear. The prosecutor did not turn the negro loose, 
and the defendant immediately lowered the pistol and 
went away. 

The defendant’s counsel contended, that, as it did not 

pear that the pistol was loaded, the defendant was no 
guilty. The Court charged the jury, that, if they be- 
lieved the facts deposed to were true, the defendant was 
guilty in law of an assault. 
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The jury found the defendant guilty of an assault, and 
from the judgment on the verdict the defendant ap- 


pealed. 


Attorney General, for the State. 
Biggs, for the defendant. 


Pearson, J. When a man presents a pistol at another, 
threatening to shoot, he puts him in fear, and gives hima 
legal excuse for a battery, and it may be questioned 
whether the act can be excused, by proving that the pis- 
tel was not loaded ; without also proving that the other 
person knew that fact. In this case there was no proof 
that the pistol was not loaded, and the question is, was 
the State bound to prove that it was loaded. We entire- 
ly concur with the Judge in the Court below. The fact, 

that it was not loaded, is a matter of excuse, and must be 
proved by the defendant. The fact was within his knowl: 
edge, and as by his act, (actions, it is said, speak louder 
than words,) he represented the pistol to be loaded, he 
has no right to complain, that such is p-ima facie taken 
to be the fact, unless he proves to the contrary. 


Pee Curiam. Judgment affirmed. 
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THE STATE vs. ANTHONY BURROWS. 






The provisions of the Act of 1311, ch. 814. Rev. Code, Revised Statates, eb. 
34, sec. 61, punishing the cheating by false tokens, &c , do not apply to 
the case of conveyances of lands. 

Where the charge intended to be made iu such an indictment is, that the 
defendant intended to cheat the plaintiff oat of twenty eeres of land, the 
excess in quantity over thirty-five acres, the indictment should expressly 
aver that there was, in fact, such an excess of twenty acres. 

Where the true ground of complaint was, that the defendant, by means of @ 
forged paper, induced the presecator to execute a deed for 354 acrea of. 
of land instead of G5 |-2 acres, thereby defrauding the prosecutor, the in- 
dietment should distinctly aver this fraudulent purpose ; bat, though this 
be a fraad, it does not come within the definition of any crime or misde- 

meanor, known either to the common or statate law. 





































-Appeal from the Superior Court of Law of Martin 
County, at the Fall Term 1850, his Honor Judge Bauer 
‘di 
The defendant was tried upon the following indict- 
ment : 
Srarz or Norra Caroum Superwor Court 
Martin Conaty,. Fall Term a? 
The jurors for the State upon their oath present, that 
Anthony Burrows, late of the County of Martin, om the 
first day of May, in the year of our Lord one thousand 
eight hundred and forty nine, with force and arms, at and 
in the County of Martin aforesaid, unlawfully, knowingly 
and designedly, a certain forged paper in writing eae 
true paper in the proper band-writing of one Thomas R. 
Cofield, falsely, fraudulently and deceitfully did exhibit 
to one Eli Cherry (the said Eli Cherry having therete- 
16 
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fore aan to sell to the said Anthony Burrows a tract 
of land, situate in the County of Martin at the price of one 
dollar an acre, and both the said Eli Cherry and Anthony 
Burrows having requested the said Thomas R. Cofield to 
survey the said tract, in order to ascertain the number of 
actes contained, and the said Thomas R. Cofield having 
surveyed the same and made a plat, as requested, and 
delivered the same to the said Anthony Burrows, to be 
exhibited to the said Eli Cherry, before the execution of a 
deed, whereby the said tract of land was to be conveyed 
from the said Eli Cherry to the said Anthony Burrows,) 
in and by which false and forged writing it was made to 
appear by the writing thereof that the said tract of land 
had been surveyed by the said Thomas R. Cofield, and 
contained only thirty-five and one half acres of land, by 
reason of which said forged paper the said Anthony Bar- 

rows, on the day aforesaid at and in the County afore- 
said, unlawfully, knowingly and designedly, falsely, fraud- 
ulently and deceitfully did obtain a deed of conveyance 
from the said Eli Cherry for the tract of land aforesaid, 
wherein and whereby the said tract of land was described 
&s containing thirty five and one half acres of land at the 
price of thirty-five dollars and fifty cents, and, for payment 
thereof to the said Eli Cherry,the said Anthony Burrows 
then and there executed his bond to the said Eli Cherry 
for the said sum of thirty-five dollars and fifty cents, with 
the intent then and there to cheat and defraud the 
said Eli Cherry of twenty acres of said tract of land of 
the value of twenty dollars; Whereas, in truth and in 
fact, the said plat and survey so made as aforesaid by 
the said Thomas R. Cofield. when delivered to the said 
Aathony Burrows by the said Thomas R. Cofield as afore. 
said, did represent the said tract of land to contain fifty- 

five and one half acres of land, and the said Anthony Bur- 
rows, alter the said plat came to his hands and before he 
exhibited it to the said Eli Cherry as aforesaid, at and in 
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the County aforesaid, unlawfully, knowingly, designedly, 
falsely, fraudulently and deceitfully did alter and change 
the writing of the said Thomas KR. Cofield on the said 
plat, so that the said tract, by means of the said altera- 
tion and change, was described as containing only thirty 
five and one half acres, to the great damage and decep- 
tion of the said Eli Cherry, to the evil example of all 
others in the like case offending. against the fornrof the 
statute in such cases made and provided, and against the 
peace and dignity of the State.” 

On the frial of this indictment, upon the plea of not 
guilty, the evidence was, that the prosecutor Eli Cherry 
owned a tract of land in the County of Martin, and that 
he agreed with the defendant to sell the same to him at 
one dollar per acre—that they agreed upon the bounda- 
ries, but did not know the quantity, and selected one 
Thomas R. Cofield to survey the same to ascertain the 
number of acres. It was further agreed, that, after the 
survey was made, and the number of acres ascertained by 
a plat, the surveyor should hand the plat, which he had 
made, to the defendant, in order to procure a deed for the 
said land from the prosecutor—that, in pursuance of the 
said agreement, Cofield, (accompanied by the prosecutor 
and the defendant,) surveyed the said tract of land, made 
a plat by lines, words and figures, and found that it con- 
tained fifty five and one half acres of land—that the said 
plat contained within its course and distance, and about 
the middle thereof, the figures and letter 554 A.—that 
the plat, with these figures upon it, was handed to the de- 
fendant—that, while the plat was in the defendant's pos- 
session, he said toa witness,“How easy it would be to 
alter the figure 5 into a 3, and that he would do so; and 
the witness must say nothing about it.” The defendant 
afterwards handed the plat to the prosecutor, with the 
first figure 5 of the figures 854 changed into the figure 3 
so as to represent by the said figures 354 acres of land, 
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instead of 554 acres, The prosecutor examined the same, 
and believing the land contained but 354 acres, and be- 
lieving that was the plat made by the surveyor, Cofield, 
and having no suspicion that it had been altered, agreed 
with the defendant to execate a deed to him for the land 
embraced within the said plat. A paper writing was 
prepared, conveying to the defendant the land embraced 
within the courses and distances of the said plat, ard de- 
scribed as conveying thirty-five and one half acres only, 
when it conveyed fifty five and one half acres, in consid- 
eration of thirty five dollars and fifty cents paid by the 
defendant to the prosecutor, The courses and distances 
mentiored in the deed were the same as those mentioned 
in the plat, with the exception of the distance of one line, 
as to the number of poles in the said line. The number 
of poles in the said line was left blank, at the request of 
the defendant ; but there were trees at the beginning and 
termination of the said line, which trees were marked by 
the surveyor, and agreed upon by the prosecutor and de- 
fendant as the correct termini of the said line. The paper 
writing, thus prepared, was executed by the prosecuter 
and delivered to the defendant as his deed, with a request 
that the blank should be filled up shortly thereafter, be- 
cause he (the prosecutor) was fearful that he (the defen- 
dant) would run beyond the line into his (the prosecutor’s) 
land. The courses, the lines and distances of the said 
plat were correctly made and laid down on the said plat 
by the surveyor. The name of the surveyor was not to 
the said plat, but it was all in his handwriting except the 
figure 3 substituted for the figure 5, 

The defendant's counsel objected, that there was a va- 
riance between the proof and the charge in the bill of in- 
dictment—that, according to the proof, it did not appear, 
that by ‘the false and forged writing, it was made by the 
writing thereof that the said, tract of land had been sur- 
veyed by the said Thomas R. Cofield and contained only 
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thirty-five and one half acres ;” and further it wascharg- 
ed in the bill of indictment, that the fraudulent means 
resorted to by the defendant was with the intent to cheat 
and defraud Eli Cherry of twenty acres of land, whereas — 
the proof shewed that he intended jo cheat and defraud 
Cherry of twenty dollars and not of his land. It was 
further insisted by the defendant, that the number of poles 
being left blank, in the paper writing handed to him as 
the prosecutor’s deed, although it appeared that the blank 
was afterwards filled up with the number of poles, yet it 
was not a deed sufficient to convey lands and tenements, 
because there was no evidence that the prosecutor as- 
sented to the filling up of that blank, nor was there any 
evidence of a re-delivery. It was further objected, that, 
admitting the charge in the bill of indictment to be true, 
it was not an indictable offence—that real estate was not 
embraced in the statute (Rev. Stat. ch. 24, sec. 61,) by the 
words used or any of them, to-wit, “money, goods, pre- 
perty or other thing of value”—that it was not intended 
by these words in the statute to include any other than 
personal property. It was further insisted, that, if it was 
an indictable offence under the statute, the bill of indict 
ment was insufficient. Ist. Because the bill of indiet- 
ment did not negative the allegation that the plat was 
jorged and was made to appear as containing thirty five 
and one half acres of land. 2ndly. Jt was not alleged, 
nor did it appear by the bill, except by inference, that the 
deed conveyed more, or the plat actually embraced more, 
than thirty-five and one half acres—and, further, that itis 
no where alleged, that the land conveyed to the defen- 
dant was the land of the prosecutor; and, if it did not 
belong to him or was not conveyed with warranty, he was 
not and could not be defrauded. 
The questions at law, which could be urged in arrest of 
judgment, were reserved by the Court. The Court sum- 
el up the evidence, and charged the jury, that if the 
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prosecutor agreed to sell a tract of land, which he owned, 
andthe defendant agreed to purchase the same, at the 
price of one dollar per acre, an‘! they selected the wit- 
ness, Thomas R. Cofied, to make a survey to ascertain the 
quantity, and the agreement was, that Cofield, alter mak- 
ing the survey and plat, should hand the plat to the defen. 
dant, in order to procure from the prosecutor a deed for the 
land contained in the survey ; and the plat embraced 554 
acres or any number of acres over 354, and that the defen- 
dant altered, or procured another, who altered by his eon- 
sent, the figure 5, so as to make it appear, as if the plat 
contained 354 acres of land instead of 554 and this was 
handed to the prosecutor asa true plat, with the fraadu- 
lent design and purpose of procuring a deed from the 
prosecutor for all the land embraced in the said plat, and 
the prosecutor, being misled and deceived by the defen- 
dant, and supposing that the plat exhibited to him con- 
tained but thirty-five and one half acres, executed a deed 
to the defendant, by which he conveyed to him fifty-five 
and one balf acres, or any number of acres over and above 
thirty five and one half, in consideration of thirty-five and 
one half dollars paid by the defendant, the defendant 
would be guilty of cheating and defrauding the prosecu- 
ter of twenty agres of land, or the amount over and above 
the thirty five and one half acres, which he paid for, as 
charged in the bill of indictment ; and that, although a 
blank was left in the paper writing, as to the number of 
poles of one of the lines, if the points of beginning and 
termination of the said line were fixed upon and agreed to 
by the prosecutor and the defendant, and marked by the 
surveyor as the ¢ermini of the said line, and the paper was 
handed to the defendant as the act and deed of the proses 
cutor, it was in law a valid deed to convey the land em- 
braced in its boundaries, although the blank was filled up 
afterwards by the defendant, in the absence of the prose- 
cutor and without any re-delivery by him. 
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The jury found the defendant guilty. The defendant 
moved fora new trial for misdirection, which was refused, 
He then moved in arrest of judgment, which last motion 
was sustained, and the judgment was arrested. Both the 
defendant and the Attorney General prayed an st 
which was allowed. 


Atterney General for the State. 
Biggs and Rodman, tor the defendant. 


Psarsox, J. The judgment was properly arrested. There 
are three fatal objectionsto the indictment, Ist. Land isnet 
included within the operation of the statute. Itistrae the 
words are very general: “Money, goods, property, or 
other things of value,” “or any bank note, check or order 
for the payment of money. &c.” But they must be con- 
’ strued, with reference to the nature of the offence, the 
mischief intended to be guarded against, and the particu. 
lar terms used in connection with the general terms. 
Larceny at common law was confined to 
chattles,” it did not extend to land, because land could 
be feloniously taken and carried away, except insignifi-\ 
cant parcels thereof, and there was no mischief complained \ 
of in that regard. By the act of 1811, Ch. 814Rev, 
Code. Rev. Stat. ch. 84 sec. 23. larceny is extended, so as to 
inclade “any bank note, check or order for the payment of 
money issued by ordrawn on any bank or other society 
or corporation within this State or within any of the Uni- 
ted States, &c.” The 24 Sec. includes corn, wheat, cet- 
ton, rice, &c., growing or standing together in any-field 
&e.; this was necessary because these articles, being at- 
tached to the land, did not fall within the rale at common 
law, but, it was supposed, fell within the mischief to we 
guarded against. 

By the same act of 1811, Ch. 814, Rev. Stat. Ch. 34 
See. 61, it is provided, that, “ifany person shall know- 
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ingly and designedly by means of any forged counterfeit 
paper, &c., obtain from any person, &c., any money, 
goods, property or other things of value, in any bank note, 
dve., check or order for the payment of money, issued by, 
or drawn on any bank or other society or corporation 
within this State or any of the United States, &c.,and goes 
on in the very words of the 23 Sec. and concludes by sub- 
jecting the party offending, to the pillory, public whip- 
ping not exceeding thirty nine lashes, &c., the appropriate 
punishment of larceny. 

* ‘Thus we are furnished witha key, whereby to unlock 
the meaning of the Statute. It was justly considered as 
great a mischief to be defrauded of property by means of 
a forged or counterfeit paper, &c. as to be deprived of 
it by means of a felonious taking. and carrying away, and 
the object was to extend the principle to cases, where 


property was obtained in this fraudulent manner. Money, — 


goods and chattles, were included in common law laree- 
ny, and bank notes, checks or orders, &c , were ineladed 
im larceny as extended by statute ; so the same statute un- 
der consideration is made in express terms to embraee all 
of these ; it may be that “other things of value,” was inser- 
ted to include corn, wheat, &c , growing, and standing un- 
gathered, but it would bea strained construction to make 
it include the very land, for that is not the subject of larce- 
Ry, atcommon law, and as extended by the statute. It 
would be, tomake the corollary or sequent embrace a 
subject not embraced by the original proposition, which is 
tad logic as well as bad law. 

' nd. The land was bargained for by metes and bounds, 
ardthe deed is made corresponding thereto. The charge 
ix. that the defendant cheated Cherry out of twenty aeres 
ef land, to wit, the excess in quantity over thirty five and 
one half acres. Butthere is no averment that, in point 
of fact, the tract of land contained more than that num- 
Ler of acres; so, non constat, that he cheated him out of 
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any land, and he certainly did not do it, unless the tract 
really contained more than that quantity. It is true, 
the indictment was that the plat, made by Coffield, re- 
presented the said tract of land to contain 554 acres, and 
that the defendant altered the plat, so as to make it 354 
acres, but that does not make good the charge, of chea- 
ting Cherry out of the excess over 354 acres, without a 
direct avowal ofthe existence of such excess ;it may be 
the plat was incorrect, and that the tract contained but 
35) acres or a less number; and, if so, Cherry was not 
cheated oatof any land, the plat to the contrary notwith. 
standing. 

3rd. .The intent charged is, “to cheat and defraud the 
said Cherry of twenty acres of said tract of land, of the 
value of twenty dollars.” It seems to us, the indictment 
does not “fit” the case. No more land was conveyed 
than was agreed upon by the original contract ; so Cherry 
was not cheated out of any land. We do not adopt the 
suggestion, that the indictment should have charged the 
intent, to cheat Cherry out of “twenty dollars.” He never 
had the twenty dollars, and therefore it could not be said, 
that the intent of the defendant was “to obtain” from him 
that sum by means of the forged paper. The true groand 
of complaint is, that the defendant by means of the forged 
paper, induced Cherry to execute a deed for 554 acres of 
land upon the receipt of $35}, and thereby obtained the 
conveyance without paying for twenty acres of land; so 
the fraudulent intent was to procure the deed upon the 
payment of $354, instead of $554. This is a fraud, but it 
does not come within the definition of any crime or mis~ 
demeanor, known either to the common er statute law. 
There is no error. This opinion will be certified. 


Per Curiam. Ordered to be certified accordingly. 
17 
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PETER ADAMS vs, HICKORY NUT TURNPIKE COMPANY. 


The trae construction of the Act of Assembly, incorporating the Hickory 
Nut Turnpike Company, is, that the State road, where it crosses the Blue 
Ridge at the Hickory Nut Gap, is not abrogated by the said charter, but 
is to be continued and kept in repair by the road overseers in their re- 
spective Counties, until the turnpike is completed, and that the company, 
for the purpose of constructing the turnpike, has the privilege, when it is 
located along the State road, to enter upon it, and obstruct it, when, 
where, and as long as is reasonably necessary, to enable them to 
make their improvements, and, when it is located near the State Road, 
the same privilege isconferred, to be exercised in a reasonable manner, in 
reference to the interest of the Company andthe convenience of the pub- 
lie, the latter being made, fora reasonable time, to give place to the former. 


Appeal from the Superior Court of Law of Guilford 
County, at the Fall Term 1850, his Honor Judge Maniy 


presiding. : 
H. W. Miller, for the plaintiff. 
Bynum and Kerr, for the defendant. 


Pearson, J. The plaintiff was a contractor, for carry- 
ing the mail in stage coaches, from Salisbury to Ashville, 
his route passing along the State road from Rutherford to 
Bancombe, crossing the Blue Ridge at the Hickory Nat 
Gap. This was case for damages, by reason of obstruc- 
tions placed in the road by the defendants, whereby the 
plaintiff’s stages were frequently detained and in one in- 
stance a stage upset. 

The defence was, that by virtue of an Act of the Gen- 
eral Assembly, the defendant had a right to shut up the 
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part of the State road where thedamage was occasioned, 
during the time allowed by said act for the constraction 
of a turnpike; that part of the State road being “abroga- 
ted” by a grant tothe defendants. His Honor, in making 
up the case, says,‘ The only question intended to be raised 
in this case is, whether the turnpike company, by virtue: 
of their charter, had a right to close up the old road, and 
keep it closed at pleasure.” His opinion was against the 
defendants upon this point, and to this they except. The 
case is made in reference to this point alone, and we are 
therefore confined to it. 

The act incorporates the company with a capital of 
$10,000, “for the purpose of making and keeping in repair 
a turnpike road, commencing at Cove Creek bridge in 
Rutherford county, thence along or near the State road, 
crossing the Blue Ridge at the Hickory Nut Gap, to Jo- 
seph Gavin's in Buncombe County.” “The company shall 
have power to appoint commissioners to lay off and mark 
the location of said road.” “The commissioners shall 
have power to assess damage in favor of any person, 
through whose land said road may pass. The road shall 
be twenty feet wide, clear of obstructiens, except where 
side cutting may be necessary, in which case it may be 
twelve feet wide. The ascent or descent of no part of 
the road shall exceed one foot perpendicular to ten feet 
horizontal. When the road shall be received by a com- 
missioner appointed by each of the County Courts of 
Rutherford and Buncombe, to examine and receive so 
much of said road, as may be situate in their respective 
Counties, then it may be lawful for said company to erect 
a toll gate, fc. The said road shall be, and is hereby de- 
clared to be a public highway, when completed. The 
charter to be null and void, unless carried into effect with- 
in two years from its passage.” 

It was expected that the turnpike would in some places 
pass along the State road, iu others near it, and in others 
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diverge from it. But it was to cross the mountain at the 
same gap. The purpose was to improve the communiea- 
tion across the mountain, between the points designateds 
and the turnpike, when completed, was to be a public high- 
way and take the place of that part of the State road, so 
as to connect the other two ends, and such part was then 
te be discontinued, because so far as the public was 
concerned, it would be no longer necessary to burthen 
the Cogaties by keeping it up; and so far as the com- 
pany was concerned their profits would be interfered 
with. 

But the defendants take higher ground, and insist, that 
this part of the State road was “abrogated” or discontin- 
ued, as soon as the turnpike was marked off and Jocated 
by the commissioners, or at all events as soon as the 
work was commenced. They insist, that it woald other- 
wise be impracticable to make these improvements, and 
from this they infer a legislative grant of this part of the 
State read and their right to shut it up, not when the tura- 
pike was coinpleted, but as soon as it was located and 
operations commenced. To this proposition we cannot 
yield our assent. « 

We learn from the case, that this was a part of the 
State road, and was used for transporting the mail, and 
we know, as a public matter, that this State road was one 
of the great thorough-fares, between this State and Tea- 
nessee, and the only line of communication between Ruth» 
erford, Buncombe, and several other Counties. In the 
absence of any express legislative enactment, discontiau- 
ing a part of this road, we believe it would be doing vio- 
lence to the intention of the legislature, to discontinue it 
by implication, until a better road was completed and in 
a condition to take its place, because thereby the public 
would be subjected to a grievous inconvenience, and the 
interest of the company does not imperatively call for it, 
until they can demand toll. 
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The true construction of the charter, taking it altoge- 
ther, is, that this part of the State road is to be continued 
and kept in repair by the road overseers in their respec- 
tive Counties, until the turnpike is completed, and that 
the company. for the purpose of constructing the turn- 
pike, has the privilege, when it is located along the State 
road, to enter upon it and obstruct it, when, where, and 
as long as is reasonably necessary, to enable them 
to make their improvements, and, when it is located near 
the State road, the same privilege is conferred, to be exc r- 
cised in a reasonable manner, in reference to the interest 
of the company and the convenience of the public, the 
latter being made fora reasonable time to give place to 
the former. 

If a company is incorporated to improve the navigae 
tion of a river, already used for some purposes, for flat 
bottomed boats or to raft timber for instance, there can 
be no inference of an abrogation of the right of naviga- 
tion, and of a right on the part of the company to stop it, 
except so far as it may be reasonably necessary to ena- 
ble the company to make their improvements; for the eb- 
ject is not to discontinue, but improve, the navigation| 
thus showing that the legislature is aware of the impor- 
tance of the communication, and therefore cannot be pre- 
sumed to intend to deprive the public of it, except so far 
as is reasonably necessary to make the improvements,— 
So, in this case, the object being, not to discontinue butts 
improve, a part of the road, it is to be presumed thatthe 
legislature intended the public to use it as a high-way, 
so far as such use is not inconsistent with the rights of 
the company, exercised in a reasonable manner, until 
there is a better road to take its place. 


Pea Cugiam. Judgment affirmed. 
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Tenants in common agreed to a division of their land, and covenanted that 
it should be referred to A. and B. to value their respective parts, and that 
the party refusing to abide by the award should pay a certaia sum, as 
stipulated damages, and not asa pevaity. Fhe covenant further provie 
ded, that “the valuation should be made upon such examinations aml 
surveys, as the referees might think proper, of which they were to bethe 
sole and exclusive judges.”" ‘The award having been made and one of ths 
parties objecting, if was held, upon a suit for the stipulated damages, that 
the award was good, notwithstanding but one of the referees made the 
survey, the other relying upon such survey and ou his own previous 
knowledge of the land, the referees having, by the terms of submission, a 
discretionary power to make such surveys as they might think proper. 

Hefd, farther, that the award cannot be impeached in a Court of Law, by 
shewing thet it was procured to be made, unfairly and by the exertion of 

undue influence. 

Held, farther, that the award cannot be impeached by shewing, that, after 
the submission, ove of the arbitrators had become addicted to intempe- 
Fance, to such an extent as to impair his mind, unless it be further shewn, 
that, at the time be made his award, he was so drunk as not to kuow what 
he was doing, or his intemperance had been carried to such an extent, as 
to redace him to a State of fatuity, so that he had no mind. 

These two last conclusions do not apply to cases, where the award is mad. 
ander a rale of Court. There, the Court retainsa supervising power, 
and will see that the award was not obtained by unfairness or undue 
mcaus, when a summary judgment is moved for. 

‘The party, who sues to recover the stipulated damages, is not entitled to 
claim interest, even from the date of bis writ. 

In England the rale is, that interest is to be allowed, where there has bee: 
an express provision to pay interest, or where such promise is to be im- 
plied from the usage of trade, or other ciroumsiances. But for goodssol !, 
money lent, money paid, work and labor done, or on a guarantee, interest 
is not allowed, unless there be an express or implied agreement. Our d:- 
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Gisions have extended the rule, and for money lent, or money paid or had 
and received, or due on an account stated, the jury onght to be instructed 
to allow interest, the promise to pay being implied from the nature of the 
transaction, And in trover and trespass de bonis asportatis, the jury may, 
in their discretion, allow iaterest upon the value, from the time of the 
conversion or seizure, as a part of the damages, so as to compel the wrong 
doer to make full compensation, by charging him with the price, as ats 
cash sale. 

When both parties appeal from a judgment, the Clerks of the Superior 
Courts must make out two transcripts, so as to constitute, as there really 
are, two cases in the Supreme Court. When this is neglected, the Clerk 
of the Supreme Court will state two cases on his docket, and charge costs 
in each case. | 

The cases of the State v. Blount, 1 Huy. 4,and Hunt v. Jucke, i Hay. 173, 
cited and approved. 


Appeal from the Superior Court of Law of Northamp- 
ton County, at the Fall Term 1849, his Honor Judge Bar- 
LEY presiding. 


B, F’, Moore and Winston, Sen., for the plaintiff, 
J. H. Bryan, Barnes and Smith, for the defendants, 


Pzarsoy, J. The parties, being tenants in common 
of valuable real estate, agreed upon a division, and exe. 
cuted a covenant to submit the valuation of the respee- 
tive parts to the arbitration of Mr. Britton and Mr. Smith; 
but it was agreed, that cither party might refuse to abide 
by the award, in which event the party refusing was to 
pay to the other the sum of $1000, which sam was declared 
to be stipulated damages, and nota penalty. The arbi- 
trators made their award, and the defendants refused to 
abide by it ; whereupon the plaintiff brings this action to 
recover the $1000. 

In the covenant of submission, there is this clause: “The 
valuation to be made upon such examinations and surveys 
as the referees may think proper, of which they shall be 
the sole and exclusive judges.” Ft 
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The defendants, under the plea of “no award,” offered 
to prove, that Smith did not go upon the land of make 
any examination of the premises ; and insisted, that the 
&ward had not been made according tothe terms of the 
sabmission. They also offered to prove, that the plaintiff 
hud interfered with one of the arbitrators, and exerted 
undue influence over him ; and insisted,that the award 
" -was not valid, because it had been procared by unfairness 
on the part of the plairtiff. They also offered to prove, 
that, after the submixsion, Mr. Britton had become ad- 
dicted to intemperance to such an extent asto impair 
his mind; and insisted, that, for this reason, the award 
was not valid and was void. 

His Honor rejected the evidence as immaterial, and 
not tending to establish the issue. To this the defendants 
excepted. 

There is no error. By the terms of the submission, 
the arbitrators were to make such examination and sur- 
veys. as they might think proper ; and of this they were 
to be the exclusive judges. Language could not be more 
definite ; and if the arbitrators thought proper to have the 
examination and surveys made by one of them alone, 
the other depending upon his own prior knowledge of 
the premises, and the report of his fellow, as to the num- 
ber of acres in the different tracts and the quantity of 
river bottom, second bottom, swash and upland, in the 
several tracts, the parties had no right to complain, be- 
eanse the abitrators in so doing acted within the terms of 
the agreement. There is then “an award”—the decis- 
ion of judges of the parties’ own choosing. acting within 
their jurisdiction (so to call i!) on the terms of the sub- 
mission. 

The next question is, can this (judgment o:) award be 
impeached in a Court of Law, by proving, that it was 
procared to be made unfairly and by the exertion of uns 
due influence’ It is clearly settled to the contrary :— 
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Upon the same principle, that, under the plea of “‘nonest 
factum,” if the execation of the deed is proven, it cannot 
be avoided in a Court of law by proof, that it was procur- 
ed to be executed by means of falsehood and misrepresen- 
tation or other fraud. There must be fraud in the “fac 
tum,” as by substituting one paper instead of the one ia- 
tended to be executed, so as to show, that the party did 
not intend to execute the paper be was thus made to sign, 
seal and deliver as his deed. 

We also concur with his Honor on the third question. 
If it be proven, that at the time an arbitrator made his 
award, he was so drunk as not te know what he was do- 
ing, or if his intemperance had been carried to such an 
extent as to redace him to a state of fatuity, so that he 
had no mind; it may be, that a Court of law would pre- 
nounce a paper, signed by him and purporting to be his 
award, to be in fact no award, for the want of a legal 
capacity to make one; in the same way, that a paper, 
signed, sealed and delivered under such —— 
is not the deed of the party. 

The defendants did not pretend to be able to monke ang 
such proof, but offered merely to show, that his “mind was 
impaired”— was not as strong and vigorous as it had been. 
This might have given either party a right to insist upon 
substituting another arbitrator in his stead, but it ought 
not to have been heard as ground to avoid the award. 

These conclusions, of course, do not apply to cases, 
where the award is made under a rule of Court. There, 
the Court retains a supervising power, and will see that 
the award was not obtained by unfairness or undue means, 
when a summary judgment is moved for. 

The jadgment is affirmed, so far as it is appealed from 
by the defendants. 

The plaintiff insisted, that he was entitled to interest 
upon the $1000, from the time the defendants refused to 
abide by the award—if not, frem the time he filed bis bill 

18 
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(which bili was filed to compel the specific execution pf 
the contract)—if not, at feast from the time his writ is. 
sued. His Henor refused to allow any interest whatever; 
and to this the plaintiff excepts, and he also appealed. 
Thereisnoerror. It is clear, the plaintiff had no claim to 
interest, at all events until after his proceeding in Equity 
was determined ; for, by his bill, he seeks a specific per- 
formance of the contract, and insists, that the defendants 
had forfeited their right to refuse to abide by the award 
and pay the $1000 stipulated damage, on account of their 
laches in refusing to say, definitely, whether they would 
or would not abide by the award, and pending his proceed- 
ing in Equity, he would not have received the $1000.— 
How can he claim interest for the time, during which he’ 
wasdenying the right of the defendants to pay the money ? 
See 5 Ire. Eq. 351. But we do not think he is entitled te 
interest even from the date ef his writ. The act of 1786, 
Rev, Stat. ch. 13, sec. 4, provides, that all bonds, &c., and 
signed accounts shall bear interest. This act is amended 
in 1808, Rev. Stat. ch. 31, sec. 96, directing the Clerk, 
upon judgments by acfault, to calculate interest without 
a jury of inquiry. We do not consider this act changes 
the law, in regard to interest, in cases, where it was al- 
lowed before, which do not come within its provisions. 

The question then is, independent of this gtatute, is in- 
terest allowed by law in cases like the one under consid- 
eration ? 

Interest is allowed, where there has been an express 
provision to pay interest, or where such promise is to be 

frum the usage of trade, or other circumstances, 

2B. & C. 349, Higgins v. Sargent. For instance, where 
a party agrees to give a note on a contract for goods or 
otherwise, and fails to give it—he is liable for interest 
from the time such note would have arrived at maturity. 
But for goods sold, money lent, money paid, work and 
Tabor done, or on a guarantee, interest is not allowed, un- 
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‘less there be an express or implied agreement. This‘ is 
the rule according to the English cases. Our decisions 
have extended the rule, and for money lent, or money 
paid, or had and received, or due on an account stated, 
the jury ought to be instructed to allow interest—the 
promise to pay being implied from the nature of the trans- 
action; State v. Blount,1 Hay. 4; Hunt v. Jucks, id. 
173; and, in trover and trespass de bonis asportatis, the jury 
may in their discretion allow interest upon the value, 
from the time of the conversion or seizure, as a part of 
the damages, so as to compel the wrong doer to make 
full compensation by charging him with the price, as at 
a cash sale. 

We are not at liberty to relax the rule any further; 
and to allow interest in this case would carry relaxation 
to the extreme. 

The defendants have not had the money or the 
ty ofthe plaintiff. I is true, the plaintiff has sustaified 

amage to some extent, but the parties have-not left the 
amount to be ascertained by a jury. They preferred to 
fix it themselves, and, in the absence of any stipuls 
for interest, there iso principle, by which. the pla 
has’a right to call on the Court to allow interest, orto leave 
it to the discretion of the jury to doso. For, the amount 
of damage is fixed; and the jury cannot enterinto the con - 
sideration of the question of damage, so as to increase it, 
unless they were also at liberty to lessen it. 

The judgment must be affirmed, so far as it is appealed 
from by the plaintiff. 

In this case exceptions were sali by both plaintiff and 
defendant—both parties appealed, and the judgment is 
affirmed as against both of the appellants. - This raises a 
-difficalty as to the costs. To prevent a recurrence of the 
same difficulty, and to prevent cases from being made too 
complicated, the Clerks of the Superior Courts will in fa- 
tare, when both parties appeal, make out two transcripts, 
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90.28 to make, as there really are, two cases in this Court. 
Jnthis case, the Clerk of this Court will state two cases 
on his docket, and charge costs against the appellant in 
each case. 


Per Curiam. Judgment accordingly. 


THE STATE TO THE USE OF BURTGN W. HATHAWAY os 
JAMES N. FLOYD & AL. 


A householder, who wishes to avail himself of the provisions of the Act of 
Assembly of 1844-5, ch. 32, Ire. Digested Manual, p. 118, may do s0, by 
making application and procuring the assignment to be made according 
to the Act of Assembly, at any time, even after a levy of an execution or 
attachment, before the property is changed or converted by a sale: 


Appeal from the Superior Courtof Law of Chowan 
County, at a Special Term in December 1850, his Honor 
Judge Barriz presiding. 

jis was an action of debt, on a bond executed by the 
defendant, Floyd, and the other defendants, as his sure- 
ties, on his being appointed a constable of Chowan Coun- 
ty, The plaintiff produced and proved the execution of 
the bond; and shewed that he sued ont, and placed in 
the hands of the defendant, Floyd, an attachment against 
one Caffee, an absconding debtor; that the same was 
levied by Floyd on goods and chattels of the defendant 
therein, sufficient to satisfy the amount of the attachment ; 
that final judgment was regularly had thereon, the goods 
and chattels condemned, and a venditioni.exponas award- 
ed, which was also placed in the hands of the defendant, 
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Fleyd. Floyd was proved to have been a constable ‘for 
the said County, at the time of the issuing of the attach- 
ment and its levy, and also at the time the venditiont ex- 
ponas came to his hands, and for some eleven months‘af- 
terwards. The defendants then shewed, that, on the 

levying of the attachment, Floyd placed the property, by 
the plaintiff's directions, in the hands of a Miss White, 
who was a sister of Caffee’s wife, and was living in his 
family ; and that, on the award of the venditioni, the plain- 
tiff further directed him to let the property remain in her 
hands, until Caffee’s return home, he being expected home 
by his family, and that the constable indulged 

ly. And it was farther in evidence, that the plaintiff di- 
rected the defendant, Floyd, to permit the property to're- 
main in Miss White’s possession, until the lst day of July. 
The plaintiff then proved, that Caffee returned home and 
remained some four or five days, and went off again, but 
there was no evidence that Floyd knew of his return or 
departure ; and it was also proved, that he again retarn- 
ed and was seen by the defendant, Floyd, and remained 
in Chowan for some weeks. The defendants then proved 

that, by three freeholders and a justice of the peace, the 
articles levied on under the attachment and directed to 
be sold by the venditioni exponas, were assigned to the 
said Oaffee, under the provisions of the Act of 1844~5, ch. 
$2, Ire. Digest. Manual, p. 118. The assignment was 41 
the 14th day of June, preceding the Ist day of July afore- 
said, and after Caffee’s second retarn, aod after the seiztre 
under the attachment and the award of the venditioni, 
and while the latter wasin Floyd’s possession. On this 
assignment being made, Floyd abandoned the control of 
the property. 

The plaintiff contended, that none of the property was 
protected from this claim, for two reasons: First, that 
the property of an absconding debtor was not. protecte! 
against an attachment, and therefore the Act did not ap- 
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ply ; Secondly, that as the property, which consisted im 
part of household and kitchen furniture, in addition to 
beds and bedding, was divested cut of the defendant, be- 
fore the assignment, it was, therefore, not protected under 
and. by virtue of the act. -The defendant contended, that, 
under the act aforesaid, the property might be taid off at 
any time before an actual sale under an exeeution, not- 
withstanding a lien by execution or attachment thereon ; 
and that the property, under the cireumstances of the 
ease, Was protected, and, supposing the evidence to be 
believed, the jury ought to find for the defendants. Of 
this opinion was the presiding Judge, and he so eharged 
the jury, who found a verdict for the defendants. From 
the judgment thereon, the plaintiff appealed. 


Heath, for the plaintiff. 
A. Moore, for the defendants. 


Pearsox,J. The failure to collect the debt is fully ae- 

counted for, by the facts stated inthe case, and we con- 
cur in the opinion that the defendants were not liable. 
. The delay in-making sale was by the order of the plain- 
tiff, who directed the goods to be left in charge of Miss 
White; and, after the debtor returned, he had a right to 
avail himself of the provisions of the Act of the General 
Assembly, passed in 1844, ch. 32—11& Jredell’s Digested 
Manual... He was within the words of the statute, “a 
housekeeper,” and notwithstanding the levy, had a right 
to have the property “laid off and assigned” as the portion 
to which he was entitled under the provisions of the act- 
The “poor debtor” is in time, if he makes hisapplication 
and procures the assignment to be made, at any time, be- 
fore the property is changed and converted by a sale. 


Per Curiam. | Judgment aflirmed. 
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JOSEP! HARDY & AL. es. JOHN WILLIAMS, ADM’R. 


A. and B. being infants and tenants in common of a tract of land, C. their 
mother, who was the administratrix of their deceased father, rented out 
the land to D. who entered into possession of it. The infants afterwards 
brought a bill in Equity against C. for an account of their estate and 
charged her with having acted as their guardian in renting out the land, 
and obtained a decree for the amount ascertained to be due, including the 
rent; but it did not appear that the decree had been satisfied. Held 
that D. not being a party to these proceedings in Equity, nor @ privy to 
either of the parties, could not avail himself of them, so as te preveat his 


being sued as a trespasser. 
The case of Hardy v Williams, 0 Ire. 177, cited and approved. 


* Appeal from the Superior Court of Law of Bertie 
County, at the Fall Term 1850, his Honor Judge Caup- 
WELL presiding. 

This was an action of trespass quare clausum fregit. 

It wasin evidence, that the plaintiffs were seised and 
in possession of the locus in quo in the year 1841, as the 
heirs at law of their father, Edward Hardy; that they 
were infants and without a guardian: that Joseph Har- 
dy, one of the plaintiffs, arrived at fall age twelve 
months before the institution of this action ; and the other 
plaintiff is still an infant. It was further in evidence, 
that Mrs. Hardy was the administratrix of said Edward 
Hardy; and that one William Cherry, an agent of Mrs. 
Hardy, rented out at public auction the locus in quo, and 
ene Holley bid off the same and assigned his bid to the in- 
testate of the defendant and the said William W. Cherry ; 
and that the defendant's intestate and the said W. W 


. 
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Cherry entered on the premises, and, daring the year 1841, 
eultivated the lands and used the fishery attached there: 
to. It was in evidence further, that,at the Fall Term 
1845 of Bertie Court of Equity, the plaintiffs, by their 
guardian, Humphry H. Hardy, filed their bill against Mrs. 
Hardy, the administratrix of the said Edward Hardy, for 
an account and settlement of the estate of the said Ed- 
ward, in which they claimed for the rents of land receiv- 
ed by the administratrix ; and the administratrix, in her 
answer to the said bill, admitted, tha. she appointed by 
parol the said Willam W. Cherry her agent for the set. 
tlement of the said estate, and that the said Cherry had 
rented out the lands of the plaintiffs. An account of the 
saidestate was taken, in which the administratrix was 
charged with the rents of other lands belonging to the 
plaintiffs, and also with the rent of the locus in quo for 
the year 1841, at the sum bid forthe same by the said 
Holley ; and, at the Fall Term 1847 ofthe said Court of 
Equity, a decree was entered in favor of the plaintiffs 
against the administratrix for the balance due, as appear- 
ing apon the said account ; and in which decree it is de- 
clared, thatthe administratrix had received the rents of 
lands belonging to the plaintiffs, for which she was liable 
toaccount It did not otherwise appear, that the said Hol- 
ley or the intestate of the defendant, or the said Cherry 
had paid the rent of the locus in quo to Mrs. Hardy ; and 
there was no evidence that the said decree had been 
paid by the administratrix. 

The Court charged, that, as the plaintiffs, by their guar- 
dian, and under the sanction of a Court of Equity, had 
elected to treat their mother as guardian and charged her 
with the rent of the land in question, they could not now 
convert the defendant’s intestate into a wrong-deer. 

The jury returned a verdict for the defendant. Judg. 
ment for the defendant, from which the plaintiffs appealed 
to the Supreme Court. 
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charged her with the rent of the land, they = 
convert the defendant's intestate into a 
‘There is error. 

In Hardy v. Williams, 9 Ire: 177, the same pili 
presented between the same parties, in an 
case in assumpsit for the rent of the land, 
that the action could not be sustained, because t ore 
no privity between the plaintiffs, and the det vy 
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If the decree had been satisfied, then the defendant egald 
have availed himself of it, not as an estoppel, but, a salis- 
faction of the cause of action. 
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‘sntagreel Simsithe Soyesiét Gaiit of LLirel Gibehiniainil 
Coonty. at the dosage Term 1850, bis tenor ouaee 
rregiding. | 

was an action of trover fora selioeanditlings 
peared, that the defendants had. on the 16th of November 
1847; converted the mare, by virtue of a process of fe fe. 
against Urias Wilson, a son of the plaintiff. = © 6" 

George Wilson, a son living with his mother, testified, 
thathe bought the mare of «mas of thename of Weelléh 
inthe Spring of 1847, and after trying and finding, that 
she worked kindly, sold her to his mother, and his mother, 
Uvias -having no animal wEbdbiedts erase 4 a wy 
leaned the mare to him. 

olHenry Suthers, who worked a pnt of the’ patina 
farm in 1847, also testifies, that George made the purchase 
cf Woollen, and not long’ afterwards sold to the mother, 
dod thatthe mother lent the mare to Urias. 68> (| 
10 Betsy Baker, defendants’ witness, swore: that’ ‘the 
plaintiff said, she had found out that the mare was betight 
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by. George for Urins, and. slie (the mother). twas angry | 
about it; and that George should make Urias pay him 
for it, else she would turn him off. It was. aceordingly 
agreed between the sons, that Urias was to pay, George 
for the mare, as he might want it. Sbhosaw.asmalbeum 
paid. ‘This: witness, as well as several others, teatified, 
that Urias worked and fed the mare during the summer 
of 1847. . e tol stak 
A man by the name of Baker, also a witness in. 

of the defendants, swore, the mare was bought by Urias, 
and that he worked her and used her and claimed her‘as 


his property. Bah viokh 
I, another witness - the Sipe 
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‘defendants’ counsel, in the course of his: 
when noticing the testimony of George W 
structions from the Court, to the effect, that if RUE, 
Hfeved to be corruptly false in any material particular, hi’ 
Pe conwhr capil a airsysagon ead In the reply 
was uot denied, but expressly admitted to be corr 
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plaintiff’s witness. 

Th’ the course’ of ‘his Honor’s charge, he’ inforinéé ithe | 
jury, that if George sold and delivered the mare tohis 
mother for a reasonable consideration, the property in the 
animal would pass, although George at the time might be 
under a promise to let his brother Urias have the mare 
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whenever he might pay for her, and although they might 
believe further, that this arrangement bad been partially 
carried into effect by payment of a portion of the money. 
This part of the charge was excepted to, because of a 
want of evidence to make it pertinent. 
Under other instructions from the Court, not objected 
to, the jury found a verdict in favor of the plaintiff. 
Rale for a new trial was discharged. Judgment* and 


appeal. 


fon + for the plaintiff. 
and Miller, for the defendants, 


"Pkansow, J. Ta the course of hiis Honor’s'chiatge, he 
iaformed the jury, that, “if George sold and delivered the 
niare to his mother, for a reasonable consideration, the 
in the animal would pass, at 

might be under a promise to let his ; 
the mare whenever he paid for her, and although they 


Tarelnte wituils that this arrangement liad’ been 
Aa irae effect by payment of a portion of the 


of the charge was excepted to. seni 

in kg hohe er of law, _ that 

property passes by a sale and delivery, notwithstadding im 

execufory agreement to sell to another, and the receipt of 

cpak of ae plies This part of the charge, we think, 

was pertinent, and was called for, to prevent a misappre- 
hénsion on the part of the jury, asto this question of law. 
Ii fact it was the point oponwhich the casetarned: 
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DAVID WHARTON vs. SOLOMON HOPKING. dent 


It is the settled low in this State, that adcbt, due by an sevignor of #1 
‘pote at the date of the assignment, may be pleaded, a a set 
_ tion by an assignee after maturity ; but this departure from the 
Rev. Stat. Sener on the gra, that here eatin 


‘ig necessary to prevent evasion and injustice. 
Whereit is shown this injustice will not result, the rule is differest. As 
‘when the assignor, at the date of the assignment, had an account agsinst 
ip the action, larger in amount than that which is 
‘to be set off. Held, that the defendant could not avail himesif 
ho pareemeg by an assignee, on 3 note or bend as 4 


Teun epee Met, 2 De 3 $a 


doe ae asi a Court of Law. ide 
County, at the Fall Term 1850, his Hewes Asta 


presiding. 


HH. 'W. “Miller, for the plaintiff. rip eat 

‘Mendenhall aad Morehead, for the defendant. * 
Pesnsor, J This was an action in case upon a promi 
tothe plaistif, after daterity. The defendant relied‘on 
an account against Hogg and Lindsay, which he beld at 
the date of the assignment, asa set off. The 
posed this set off by proof, that, at the time of the assigu- 
ment, Hogg and Lindsay, besides the note, held an account 
against the defendaut, of an amount greater than bis ac- 
count. | 
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It was decided in the Court below, that this proof de- 
feated the set off. After a verdict and judgment against 
Lim, the defendants appealed. 

We think there is no error. 

At eommon law, if a bill of exchange was assigned be 
fore maturity, the assignee took it subject only to endors- 
ed credits ; if, after matarity, he took it subject to any le- 
gal defence, that might have been made to it, in the hand; 
of the assignor. at the date of the assignment ; for it was 
dishonored, and the assigner was not allowed to evade the 
defenes by transferring it toa third person. The Statut® 
of Atm Promissory notes, and our statute notes'un- 
det seal, on the'sime footing with bills of exchaige: In 
tbe menn time the statute in regard to set offs created a 
new legal defence; and the question was presented 
whether this new defence existing against the assignor at 
fe tig y the assignment, was available against the 


Jt ig settled ip England, after much, hesitation, Bur- 
rough v. Moss, 10 B. § C. 558, that this new defenceig mot 
available, and that the suit of the assignee can only bs 
met by a defence, existing against the assignor at’the 
date of the assignment, which was connected with the 
bill, as a payment ; but that a set off of a debt agninst 
the assignor, being a thing collateral and unconnected 
with the bill, is not a defence at law, altheugh the bill 
was assigned after maturity, because the words of the 
statute embrace only a matual debt, which the defendant 
holds against the plaintiff, and does not extend to a debt, 
whieb he holds against the plaintiff’s assignor. 

kis settled in this State, that this new defence is avail- 
able, and that the principle of the common law applies, ro 
as to bring it within the meaning of the statute of set offs. 
Haywood v. Me Nair, 3 Dev. 231, 2 Dev. & Bat, 283 

it is unjust te attempt to evade a defence by making a 
transfer of a bill or note after maturity, and the prineiple 








































thas evaded, ‘would be a violation of the maxim, 
shall take advantage of his own wrong.” which is as fu 
fechignived in Conrté of Law asin Equity. It is true th 
set off is not connected with the bill or note. and is 


Saaita ts eo Sleptad! Whe ty dodeaaied 
evasion of'its'enactments and a manifest wrong ¢ ©" e4 
"It seems to us, our Conrt has taken the true view 
subject, and that the English Judges have fa 
érror, ‘kaeret in litera, haeret in ‘cortice.” 
decisions are not reconcileable. When a factor se 
without disclosing his principal, in an action by’ 
, the purchaser may make any defence th 
emade, if sued by the factor. od 2 
set off to the nction of the piicipats dade ot ata % 
tor. “The principle is, the purchaser ball hod ‘be ‘de. 
franded of a legal defence, by the introduction of a 
person. to whom ‘he isa stranger” George v. 
‘TE. Rep. 355. Barrington on set off. 44, This isa d 
ture from the words of the statute, to prevent evasion § 
, and the reasoning would seem ¢o call for it 
with We @lath Tésoe, ae'nk'to'afiow, as a set off fo 
tion of the assignee after maturity, a debt due by 
#igno-. It is true the English cases take a disti 
tween mutaal credits and mutual debts, The di time 
not substantial, when both debts are at 
nothing ‘temains to be due, but to make the app 
of one in satisfaction of the other. If a departure 
words of the statute is ju ¢ fied in the former eas, 
be so in the latter, where transfer Petree 
torevade « le 0! defence: ’ 


he 
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the assignor at the date of the assignment m 
ed Sit at ek ae enter prdeuaitale 
; and this departure from the words of the stat- 
po te emotes ei is 










er this necessity is not met and removed by proof, 
“at the date of the assignment, the assignors had an 
want’ We think this fact removes the ground for 
scant? We iat the words of the statute, Be. 
8 the reason ceases. The assignors did no wrong, 
a ey | an account, to which the set off might be ap- 
there was, consequently, ne attempt to. evade 
i dtone 
it is suid, the defendant is deprived of his right to 
apply his st off to the note or the account, as he might 
eect. This is true, but bis legal defence isnot evaded ; 
and at most he loses only the right of making a expric- 
ivux application of bis debt as a set off, supposing bim to 
have it. No injustice is done, for it can make no differ. 
eies fe tiny whether be pare He note or applies his ac 
As a set off to the account of the assignors, or ap- 
Wis set off to the note and pays the account. There 
Loevasion of his legal defence and no injustice done to 
hion by refusing to allow his set off to the note, or the 
contrary. The negociability of the note is not unneces- 
poi trammiclied, by which means the assignors are 
to rnise by a transfer the money, which he ought 
aye paid, and the policy of the statute, which seeks to 
avoid a maltiplicity of actions, in subserved ; for, if the 
oft is allow the assignee mast sue the assignors, and 
just sue. tI e defendant, making two addi 
necessary, instead of one. The def-ndant’s ri 
_apply bis deSr to the note, or to hold it back for+ 
count, if the suit was in the name of the assignors, is 
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assumed, but, as above remarked, it would be a capri- 
cious application, and he can take no benefit from it, if 
the assignors chose to include both causes of action in 
the same declaration. 

Upon the same reasoning, it is held in the English ea- 
ses of a sale by a factor, that, if, before all the goods are 
delivered, the purchaser bas notice of the principal, then 
his set off of a debt due by the factor will not avail, for 
the reason ceases; and he has no right te complain, that 
he is defrauded of a legal defence. “Justice is onthe 
other side ;” and there is in such cases no gound to depart 
from the words of the statute. Babington om set off, 45, 
and the cases there cited. 


Pee Curram. Judgment affirmed. 








JOHN McLEOD vs. J. H. KIRKHAM, 


In the case of a proceeding under the iuso!vent debtor’s law, the Coart hu» 
authority to permit the schedule to be amended, so as to make more car~ 
tain the description of the defendant’s intereet in matters these set forth, 
at any time before the oath is admiuistered ; and if the plaintiff? is sur- 
prised, it isground for a continuance. 

It is sufficient to file the evidence of the debts, set out in the schedule, which 
are in the possession and coatrol of the defendant, at any time before the 

' oath is administered. 

it being a matter of public notoriety, that proclamation money is whelly 
worthless, it is not necessary to state in the schedule the ameunt thereuf 
with nicety, or to file the same. 


Appeal from the Superior Court of Law of Montgomery 
County, at the Fall Term 1849, his Honor Judge Barriz 
presiding. 

; 20 
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This was an application to be discharged under the in- 
solvent debtor’s act. 2 

The defendant was arrested under a writ of ca. sa , re- 
turnable to this term of the Superior Court of Law for the 
County of Montgomery, and gave bond for his appearance 
to take the benefit of the act for the relief of insolvent 
debtors. He accordingly issued a notice, which was re- 
gularly scrved upon the plaintiff, more than ten days be- 
fete the first day of thisterm. The plaintiff objected, that 
the notice was insufficient, but the Court overruled the 
objection. The defendant filed with the Clerk of the 
Court, ten days before the first day of this term, bis sche. 
dule, but did not file with the said Clerk the notes and 
other papers, therein referred to, until the second day of 
this term, on which day the plaintiff filed the exceptions, 
The Court decided, that no further description of the 
claims to property in England or Scotland, or of the 
amount of the proclamation money, was necessary, bat 
that the description of the defendant’s interest in his wife’s 
land in the County of Halifax, and his interest in the pen- 
sion claims was not sufficiently specific, and, on his mo- 
tion, allowed him to amend his schedule in that particue 
lar. The amendment having been made to the schedule, 
the defendant, by his counsel, moved the Court, that he 
should be allowed to swear to the same, and thereupon 
to be discharged. The plaintiff opposed the motion, be- 
cause: 

Ist. The notice was insufficient. 

2nd. The notes, accounts, proclamation money, &c, 
were not filed with the schedule ten days before the first 
day of the Term 

3rd. The amount of the proclamation money was not 
sufficiently specified. . 

4th. The plaintiff’s interest in the English claim was 
not sufficiently set forth. 
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5th. The Court allowed the defendant to amend his 
schedule without any authority for so doing; and insist- 
ed, that he could not swear to his schedule at the term, at 
which the amendment is made. 

6th. The defendant has not filed at all the notes and 
judgments against Medlin, Martindale and Campton, nor 
the constable’s receipt forthe same. The plaintiff further 
objects, that neither the notes, or judgments against Med- 
lin, Martindale and Campton, nor the constable’s receipt 
for the same, are filed at all, and, for that reasun, the de- 
fendant could not take the oath. | 

The Court overruled all these objections, and idlined 
that the defendant be allowed to swear to his schedule, 
and thereupon to be discharged. From which order, the 
plaintiff prayed an appeal to the Supreme Court, which 
was granted. 


Kelly, for the plaintiff. 
Morehead, for the defendant. 


Pearson,J. None of the objections to the right of the 
defendant, to be discharged under the insolvent law, are 
tenable, and there is no error. 

Ist. The notice, a copy of which and of the schedule 
was served on the plaintiff, gave full information “of the 
intention of the defendant to avail himself of the benefit 
of the act.” 

2nd. We think the Court had authority to permit the 
schedule to be amended, so as to remove the objection for 
the want of certainty in the description of the defendant's 
interest in several matters there set forth, at any time be- 
fore the oath was administered, and, if the plaintiff was 
in any way surprised, it was ground for a motion to 
continue. 

3rd. It was sufficient to file the evidence of the debts 
set out in the schedule, which were in the posses- 
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sion and control of the defendant, at any time before the 
oath was administered. There is no reason for requiring 
to be filed at the same time with the schedule. it 
may be they are not in the defendant’s possession, and 
every useful purpose is answered, if they are delivered at 
the time the discharge is moved for. 
4th. The defendant assigns a sufficient reason for not 
filing the notes and judgments against Medlin, Martindale 
and Campton. The schedule set out the fact, that the 
papers are in the hands of one Putney, a constable in the 
City of Raleigh. They are thus put within the control of 
the officer,in whom thetitle is vested by force of the 
statute for the benefit of the creditors. There is no evi- 
dence that the defendant had a constable’s receipt for 
those papers. 
5th and 6th. It is a matter of public notoriety that pro- 
clamation money is wholly worthless and of no value, 
and the objection because the amount thereof is not stated 


with precision, and because the same was not filed, can- 
not be sustained. 


Per Curiam. Judgment affirmed. 







































DECEMBER TERM, 1850. 





THE STATE as. JOHN TILGHMAN. 


In orler to make the declarations of a deceased person evidence, as “dyin s 
declarations,” it is not necessary that the person should be ia artied!s 
mortis (in the very act of dying); it is sufficient if he be under the appre- 
hension of impending dissolution, when all motive for concealment or 
falsehood is presumed to te absent, aud the party isina position as 

‘\ solemn, as if an oath had been administered. 

A witness cannot be admitted to state, that “he thought, the decease! 
thought, he would not die from his wounds,” He cannot give own | 
opinion, but only depose to the state of the wounds of the deceased ant ( 
what he then and there said and did, from which the Court may decide 
what he thought of his condition. ~ 

If the deceased, at the time he made the declarations, was, ia fact, in a condi- 
tion to make them competent evidence, a hope of recovery, at a subsequeat 
time, would not render them incompetent. 

There is a distinction between a cause for a new trial and a cause for mis- 
trial ; the former is a matier of discretion—the latter a matter of law. 

Where, on a tria), the circumstances are such, as merely to put suspicion 
on the verdict, by shewing, not that there was, but that there might have 
been, undue influence brought to bear on the jury, because there was op- 
portunity and a chance for it; it is matter within the discretion of the 
presiding Judge. But if the fact be, that undue influence was brought 
to bear on the jury ; as if they were fed at the charge of the prosecutor or 
the prisoner ; or if they be solicited and advised how their verdict shout | 
be ; or if they hear other evidence, than that which was offered on the 
trial ; in all such cases, there has been, in contemplation of law, ae trial, 
and this Court, as a matter of law, will direct a trial to be had, whether 
the former proceeding purports to have acquitted or convicted the pri- 
soner. 

Where the facts, in relation to the jury on a trial for murder, were, that th> 

jury were placed iu the charge of an officer aud confined in the ordinary 
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State vs. Tilghman. 
jury foom ; that they retired from the Court on Thursday at 6 P, M. aud 
rendered their verdict on Saturday at 10 A. M_; that while out, the mem- 
bers of the jury separated at various times to obey calls of nature—that 
each one separated himself from the others, more than once for this pur- 
pose, and one of them as often as six times ; that, when they did this, they 
went, one at atime, under charge of an officer, and, during such absence, 
the other jurors remained together in the jury room, with the door locked; 
that they went about fifty yards from the Court-house, and returned as 
soou as practicable, holding no intercourse with any one; that one of the 
jurors separated himself from his fellows, and visited a drug store, about 
one hundred and fifty yards from the jary room, for the purpose of pro- 
curing medicine, beiug sick; that he weut under the charge of an officer, and 
held mo conversation except with the keeper of the drug-store, who asked 
him if they had agreed on their verdict, to which he replied, “they had 
not,’ that this store was in the most public place in the town of New- 
berne ; that another juror separated himself from his fellows and stood on 
the outside of the jury room, near the door closed, and conversed privately 
for ten or fifteen minutes with a third person, bat what was said did not 
appear; that the jurors also ate and drank, while out, but not to excess . 
that a part ef the time chey did so with permission of the Court, but when 

by the Court not to eat er drink, they violated this injunction , 

to the wishes of the officer, who had them in charge; that sev- 
eral jurors wrote notes and dropped the:n from the windows of the jury 
room, and also received notes from persons not of the jury, but neither the 
contents of the notes nor the uames of the persons, to whom sent or from 
whom received, appeared; that some of the jurors conversed from the 
windows with persons iu the street, on various subjects and'about this suit, 
but what was said did not appear ; and that some servants and small chil- 
dren had access to the jury room, the servants for the purpose of carrying 
food and clothing to the jurors, and the children to see their fathers: Held, 
that these facts might, in the discretion of the presiding Judge, have been 
a good cause for granting a new trial, but they could got justify the Court 
im declaring, as a matter of law, that there was a mistrial. 








The admission of dying declarations, as evidence, is not in opposition te that 
part of the Bill of Rights, which says, that, “In all criminal prosecations | 
every man bas aright to be informed ofthe accusation against him, and 
to confront the accusers aud witnesses with other testimcny.” 


The case of the State v Miller, 1 Dev. & Bat. 500, cited and approved, 


Appeal from the Superior, Court of Law of Craven 
County, at the Fall Term 1850, his Honor Judge Extis 
presiding. 
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The defendant was tried for murder, upon the pci 4 
indictment, to wit: 


Strate or Norra Carouima, : Superior Court of Law, 
Lenoir County, Fall Term 1849. 

The Jurors for the State upon their oath present, that 
John Tilghman, late of the County of Lenoir, not having 
the fear of God before his eyes, but being moved and se- 
duced by the instigation of the Devil, on the fifteenth day 
of August in the year of our Lord one thousand eight 
hundred and fifty, with force and arms, at and in the 
County of Lenoir aforesaid, in and upon one Joseph J. 
Tilghman, inthe peace of God and the State then and 
there being, feloniously, wilfully, and of his'malice afore- 
thought did make an assault, and that the said John Tilgh- 
man a certain rifle, of the value of five shillings, then 
and there loaded and charged with gunpowder and one 
leaden bullet, which rifle he, the said John Tilghman, in 
beth his hands then and there held, to, against and upon 
the said Joseph J. Tilghman then there felonously, wilfully, 
and of his malice aforethought did shoot and discharge ; 
and that the said John Tilghman with the leaden ballet 
aforesaid, out of the rifle aforesaid, then and there by force 
of the gunpowder, shot and sent forth as aforesaid, the 
said Joseph J. Tilghman inand upon the right side of 
the forehead of him, the said Joseph J. Tilghman, a little 
above the right eye of him, the said Joseph J. Tilghmar, © 
then and there felonously, wilfully, and of his malice afore- 
thought did strike, penetrate, and wound, giving the said 
Joseph J. Tilghman then and there with the leaden bul- 
let aforesaid so as aforesaid shot, discharged and sent 
forth out of the rifle aforesaid by the said John Tilghman, 
in and upon the said right side of the forehead of him the 
said Joseph J. Tilghman, a little above the right eye of 
him the said Joseph J. Tilghman one mortal wound of 
the breadth of one inch and of the depth of six inches of 


\ 
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which said mortal wound the said Joseph J. Tilghman 
then.and there instantly died: And so the Jurors afore- 
said upon their oath aforesaid, do say, that the said John 
Tilghman, the said Joseph J. Tilghman in manner and 
form aforesaid feloniously, wilfully and of his malice 
aforetbought did kill and marder, against the peace and 
dignity of the State : And the Jurors aforesaid, upon their 
oath aforesaid, do further present.that John Tilghman, 
late of the County of Lenoir and State of North Carolina, 
not having the fear of God before his eyes, but being mov- 
= ed and seduced by the instigation of the Devil. on the fil- 
teenth day of August in the year of our Lord one thousand 
eight handred and fifty, with force and arms at aad inthe 
Coun'; of Lenoir aforesaid, in and upon one Joseph J. 
Tilghman, in the peace of God and the State then and 
there being, fe‘oniously. wilfully and of his malice afore- 
thought did make an assault ; and that he, the said John 
Tilghman, then and there with a certain rifle, of the value 
of five shillings. which he, the said John Tilghman in 
both his handsthen and there had and held. the said Joseph 
J Tilghman in and upon the right side of the head of him 
| the said Joseph J. Tilghman then and there feloniously, wil- 
| fully and of his malice aforethought did strike, penetrate, 
and wound, giving unto him, the said Joseph J. Tilghman, 
then and there with the said rifle by the stroke aforesaid 
in.manner aforesaid, in and upon the right side of the head 
of him the said Joseph J. Tilghman, ore mortal wound of 
the length of three inches and of the depth of three inches, 
of which said mortal wound the said Joseph J. Tilghman 
then and there instantly died ; and so the jurors, aforesaid, j 
upon ‘heir oath aforesaid, do say, that the said John Tilg!: : 
min. the said Jeseph J. Tilghman. in manner and form 
afuse aid. fe oniously wilfully and of his malice aforce 
thong!.t did k Il and murder, against the peace an! dignity 
| of the Siate, 
The prisoner, upon his a:raignmcn’. pleaded aot 


guilty 
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The bill was found by the Grand Jury of Lenoir Ooanty 
at the Fall Term 1850, and the case was removed by the 
State, upon the affidavit of the Solicitor, to the County of 
Graven, where it was tried at the present Term of the 
Court. ; 

The Solicitor called, as a witness for the State, one 
Joseph Wilson, whe testified, that he knew the prisoner 
at the bar, and also the deceased, Joseph J. Tilghman : 
They both lived formerly in Lenoir County, where Joseph 
J. Tilghman died on the fifteenth day of August, A. D. 
1850: that in the afternoon of that day, a few hours be- 
fore night, the deceased parted with the witness at a hog 
pen on the land of the deceased, where he had gone to 
feed his hogs: that the deceased started towards his 
dwelling house, about four hundred yards distant, and the 
witness went to resume his labor, at which he had been 
engaged a short distance from the hog pen: that, in aboat 
eight or ten minutes after the deceased left, he heard the 
report of a rifle gun in the direction in which the deceased 
had gone: that the witness, upon hearing this, walked a 
short distance towards the place, from whence the report 
emanated, when he saw the deceased walking rapilly 
towards his house, and apparently staggering: that he had 
his hat on his head at the time: that the witness return- 
ed to his work, and in a very short time thereafter heard 
an alarm at the house of the deceased ; when he left his 
work and ran as speedily as he could to the house: that 
when he reached there he saw the deceased sitting in his 
door, bleeding profusely, and his wile was engaged in 
cutting off his hair, and in an effort to stop the flowing of 
blood: that the deceased had a wound on each side of 
his head, and one in the forehead just above the right eye, 
from which latter the blood was flowing: that, at the re- 
quest of the deceased, witness started immediately to 
Kinston, about seven miles distant, for a physician, aud 
21 
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as he started, he passed along the road, leading from the 
hog pen to the house of the deceased, when he saw a wal- 
Jet with corn in it lying in the road, about two or threw 
handred yards from the hog pen, which he recognised aw 
the same the deceased had while feeding his hogs at the 
time referred to. This witness further said that he went 
to Kinston as soon as he could and without delay, and 
when he returned he saw Joseph J. Tilghman at his house. 
and he was then dead. The witness also stated, that up- 
on examination the same afternoon he saw a puddle of 
blood in the road, leading from the hog pen tothe house 
of the deceased, about twenty-five or thirty steps from 
the wallet, and nearer the hog pen: that he saw the tracks 
of a barefoot person, pointing both ways between the 
wallet and puddle of blood, and that the deceased had oa 
to shoes when he last saw him at the hog pen: that there 
was no hlood between the wallet and the puddle spoken 
of, but there were frequent marks of blood between the 
wallet and the house of the deceased: that there wasan 
impression upon the ground at the place, where the pud- 
dle of blood was, similar to one made by a persow lying 
down : that this witness lived with the deceased at the 
time as a laborer. 

The Solicitor then proposed to prove by this witnesr, 
that the deceased told him just before his death, that the 
defendant inflicted the wounds upon him, of which he 
died. 

The prisoner’s counsel objected to the testimony, and 
the Court decided, that it could only be admitted as the 
dying declarations of the deceased, mace when all hope 
of recovery bad forsaken his mind, and when he enter- 
tained the belief, that he would speedily die from the effects 
of the wounds he had reeeived, and that as yet such did 
not appear to be the case. i 

The Solicitor was then permitted to lay the grounds for 
the admission of this evidence by calling witnesses te 
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prove the condition of the deceased’s mind, at the time 
the declarations were made. 


For this purpose Dr. Woadley was called by the State, 
who testified, that he called'to see the deceased on the 
fifteenth day of August last at the summons of the wit- 
ness, Wilson: that he found him dead when he reached 
his house: that the deceased had a wound two and three 
fourths or three inches long on the left side of the head 
laying bare the skull bone; on the right side of the head 
there was another wound, that fractured the skall and de- 
tached a small portion of the skull bone: that there was 
a puncture wound just above the right eye, which turned, 
alter it reached the skull bone, without breaking it, in the 
direction of the ear, passing under another bone below 
the temple and extending down in the neck. The wit- 
ness probed it to the depth of three or four inches ; thought 
if a gun shot wound, though he did not find the ball or 
search for its termination, This witness was of opinion, 
that either this woard or the one upon the right side of 
the head would have produced death. The witness sta- 
ted, that he was a practising physician, professing peeu- 
liar knowledge and skill upon the subject of weands. 


The State then called Mrs. Susan Tilghman upon this 
part of the case, who testified, that she was the widow 
of the deceased, and was at home on the fifteenth of Au- 
gust, when the deceased returned home with a wound 
upon each side of the head and one above the right eye: 
that he was bleeding when he came: that he said to the 
witness, “I shall leave you a widow before to morrow 
morning :” that she and deceased then had some talk 
about the disposition of his property after his death, when 
they concluded it would be better to sell the land and 
keep the negroes: that she told the deceased, she thought, 
if the blood could be stopped, he would yet recover, when 
he told her to stop the blood: that she did stop the bleod 
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and. told him she thought he would recover and yet live 
longer than she would, and he replied, “save me if you 
can.” 

This witness also stated, that she thought the deceased 
thought he would not die from the wound, but the Court 
refused to consider the wituess’ opinion, as to what the 
deceased thought. This witness also said, the last words 
she heard the deceased say, were, “Save me Wilson if 
you can :” that the appeal was made to Wilson Tilghman, 
hig brother, who was present She further said, that the 
deceased seemed addled like a drunken man: that he 
spoke very indistinctly, sometimes talking rationally and 
at other times foolishly. 

The prisoner called Wilson Tilghman upon this part 
of the case, who testified, that he was brother to the de- 
ceased, and father to the prisoner: that he. was at the 
house of the, deceased on the fifteenth of August last, just 
before his death: that he did not believe the deceased 
thought he would die: heard him say, “save me Wilson 
if you can.” 

This. witness also stated, that the deceased seemed ad- 
dled and. spoke indistinctly, saying some things intelligi- 
bly and others foolishly. 

The prisoner’s counsel still objected to the admission of 
the.declarations of the deceased, for the reason, that his, 

est of the witnesses, to save him i{they could, mani- 
fested hope on his part, that he: would still recover, and, 
a belief that it was possible for him to survive. And 
that,. even, though he had entertained the opinion at, one 
time, that he. would die from the effects of the. wounds, 
yet, he subsequently changed that opinion and entertained. 
hopes, of recovery; and that any. declaration made, while. 
laboring, under the first. impression, would not be admissi- 
ble,;in consequence of such: subsequent. change:of opinion 
and, hopes of recovery ; and that the expression. referred, 
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ta, “save me if you can,” was evidence. that the deceased 
had changed his opinion that he would die from the ef: 
fects of the wounds, if he bad before entertained such.op+ 
inion; and that the declarations were inadmissible for 
the further reason, that the deceased was non compes 
mentis and insane at the time they were made. 


The Court concurred with the prisoner's counsel in the 
correctness of the legal positions assumed, but expressed 
the opinion, that the deceased did entertain the opinio't 
that le would soon die from the effcets of the wounds, atid 
so-expressed himself; and that it did not appear from the 
testimony, that he had subsequently changed that opin! 
ion ; and that the exclamation, “save meif you ean,” fa* 
ther manifested a desire to live, than a hope that he 
would recover: that the nature of the wounds was ealedw: 
lated to confirm the deceased in the opinion, that He 
would necessarily die from their effects in a short time ; 
andthat it did not appear from the evidence, that the 
deceased was insane in his last mothents, but it” or 
appear that he was rational and sensible of his - 
tion. ; 


The evidence proposed was therefore admitted. a 


The Solicitor then continued the examination of. the 
first witness, Wilson. who further testified, that, when 
reached thé house of the decease:l,as set forth in the other 
part of his testimony, he found him bleeding and. wounded 
as described: that witness asked the deceased, if he 
who had given him the wounds, and he replied that. he 
did; that the witness then asked who it was.and he. said 
it was John Tilghman, the prisoner at the bar: that the 
witness also asked him, ifhe had been shot, to to which 
replied, “jf he had been, he did not hear the report of th 
gun; that he heard something pop like a percussion. cap.” 
that the witness did not remain to have further convetsa- 
tien, but proceeded to.Kinston after a physician. 
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William Wisigate was then called as a witness wy the 
State, who testified, that he saw the deceased at his own 
house after he had received the wounds spoken of and 
juat before his death: that he was at the time engaged 
in a conversation with Wilson Tilghman, the witness 
heretofore called; that Wilson Tilghman asked the de- 
ceased, how the affair took place, and the deceased at- 
tempted to tell him, but his lips and tongue seemed tobe 
stiff, and he so muttered his words, that he could not be 
understood hy the witness; whereupon Wilson Tilghman 
told the deceased, how John Tilghman, the prisoner, said 
it took place, to which the deceased replied, “Not so, Wil- 
son; John met me in the road and told me he had come on 
purpose tokil! me.” The witness said, he did not remem- 
ber any of the statement of Wilson Tilghman, which 
brought forth this reply of the deceased. : 

The prisoner’s counsel objected to the testimony, upon 
the ground, that the witness could not remember the sab- 
stance of the statement of Wilson Tilghman, te which 
this negative of the deceased applied; and that it was 
but apart of the conversation. The Court overruled the 
objection and admitted the evidence. 

This witness further stated, that subsequently to this 
Conversation, he heard the deceased exclaim, “he has 
killed me.” 

Upon cross examination, this witness said, he saw the 
prisoner the same afternoon at Council Wooten’s—he was 
lying down on the piazza and was bleeding; the blood 
had run through the bed and along the floor. He also 
saw the knife, exhibited in Court, picked up the same day, 
after he saw the prisoner at Wooten’s. It was found in 
the road spoken of by the witness Wilson. There was 
blood upon it at the time, and blood in the road at differ- 
ent points. 

In reply to a question asked by the prisoner’s counsel, 
this witness said, he had told one Garby, that he would 
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for one hundred and fifty dollars leave the country and 
not appear asa witness against the prisoner: that this 
was said in reply to an offer make to him by the said 
Garby, who told him, that Wilson Tilghman, the father 
ef the prisoner, said he did not want his (Wingate’s) oath 
to hang his son, and that he would give him one hundred 
dollars to leave the country and not appear as a witness. 

Dr. Woodley was again called tothe stand, and des. 
eribed the wounds of the deceased to the jury, as be had 
done tothe Court, when be was before examined, and gave 
the same opinion as to their effects. He also said, that 
he saw the prisoner soon after he saw -he deceased and up- 
on the same day ; that he had a wound through the right 
hand near the thumb. It was made with a knife, whieh 
eut an artery anda nerve in passing through. Witness 
took up the artery some days after this time, and was ¢om- 
pelled to take it up again at another place twelve days 
later. The knife entered on the inside of the hand and 
turned towards the brawn of the thumb. The prisoner 
would have died during the night had he not received 
medical aid. 

Council Wooten was next called by the State, who tes- 
tified, that he livedthree or four hundred yards from the 
place in the road, where the wallet and blood were found 
as described by the witness Wilson: that he was at home 
on the fifteenth of August last in the afternoon, when he 
heard the report of the rifle gun proceeding {rem aboat 
the place where he afterwards saw the blood in the road: 
that in about five minutes or, perhaps, less after he heard 
the report of the gun, the prisoner at the bar came to his 
house with the rifle, exhibited in Court ; he came from the 
direction, in which witness had heard the gun fire; the 
rifle had blood upon it at the time, and the barrel was 
bent: that prisoner had blood upon him, and wasthea 
bleeding profusely from a cut through the right hand : the 
rifle was the one claimed by the prisoner before this time, 
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and which he usually carried. It was a percussion.joek 
and required to be sprang before the hammer of the lock 
would fall. The barrel was not bent, when the witness 
Jast saw it before this time. The witness then seat for 
Wilson Tilghman, the father of the prisoner, who came 
to the house of the witness and proceeded with him, Win- 
gate, and another to the place where the blood was found 
inthe road. They saw the blood as described by the wit- 
ness, Wilson, and found lying upon the ground the knile, 
exhibited in Court. It had blood upon it, and is the same 
the witness saw the deceased have a short time before, 

The Solicitor next called Carrol Jackson for the State, 
who testified, that in the month of July last, he was at 
the house of the deceased, when a controversy arose be- 
tween two litile girls about a broach of cotton : thatthe 
prisoner interposed, with some remarks, when the deceas- 
cd seemed to get angry with the prisoner and threatened 
10 kill him. The prisoner told him not to do it sneaking- 
ly, but to go out with him and have a fair fight, The 
} Prisoner then took down his rifle, wiped it out and loaded 
it, and told the deceased to take his double barrel gun, 
and go ont with bim and takea fair fight with these 
weapons ; to which the deceased replied that the prisoner | 
might go where he pleased, but he, (the deceased) would 
not go with him. This witness also said, the deceased 
told him, the prisoner had been working at his house: 
that he saw the deceased’s hat after the blows had been 
inflicted and it had no hole in it. 

The Solicitor next introduced Mr. King; who said he 
: aw the deceased on the morning after his death and that 
Le bad no marks of gunpowder about his face. 

The prisoner then called as a witness one Cox, who 
said Joseph J. Tilghman died on Thursday, and on the 
Sunday before, the witness met him, when he said the 
prisoner had abused him in his own house and if he did 
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not mind he (the deceased) would kill him—that he had 
» great mind to kill him any how. 

Mrs. Susan Tilghman, who had heretofore been ine 
troduced by the Solicitor upon a question to the Court, 
was now recalled by the prisoner, and cross examined as 
to the facts of the case. She said, the prisoner and deé- 
ceased had a quarrel in July last—it grew out of a con- 
troversy between twolittle girls about a broach of cotton: 
that the deceased then threatened to kill the prisoner, 
who told him not to do it sneakingly, bat openly—to take 
his double barrel gun and he (the prisoner) would take 
his rifle and with these weapons they would have a fair 
fight: that the deceased replied, “he was not ready then :” 
the deceased then said he would kill the prisoner if he 
did not let him alone: that the prisoner then threatened 
to tell his grandfather, and, the father of the deceased, 
about certain notes the deceased held against him; and 
said, “you know you got the land for nothing you bought 

from grandfather :” that the deceased had, previous to 
this time, informed the witness and prisoner, that he had 
taken up several notes from Mr. John C. Washington up- 
on his father, and he merely acted as his agent in the 
matter; that he (the deceased) still held the notes uncah- 
celled, and intended to hold them against his father, as 
though he had purchased them from Mr Washington :-— 
that he also had another note made payable to his father 
and signed by the deceased, with the word “Paid,” marked 
across its face : that this note was of the same date and 
for the same amount as one his father then held on him 
for the purchase money of a tract of land ; and that when 
the note, held by his father was presented for payment, 
he intended to offer this cancelled note to show, that the 
money for the land had been paid, it being the only debt 
of the kind he ever owed his father: that the five hundred 
dollar note in bis possession was drawn to sécure' the 
purchase money of the land bought, but was not delivered, 
22 " 
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because in it the word, “dcllars,” was spelt, “dolers ;” and 
upon this being observed, that he (the deceased) executed 
another note for the land, and retained this. 

The witness further said, that on the Sunday night be- 
fore his death, she told the deceased she had heard the 
prisoner had told his grandfather about the notes and 
would make an affidavit of the facts, and she was afraid 
she would be called on to give evidence in the matter ; 
to which the deceased replied, “he will have to swear 
soon if he does, for I intend to kill him before Saturday 
night.” She also sfated, that the prisoner and deceased 
had another quarrel just before his death, when deceased 
took down his gun, drew a load of small shot and re. 
_Joaded it with large shot, and followed after the prisoner 

towards the woods: that he returned, and said he could 
not overtake the prisoner, and that if he had done so, he 
would have killed him : that, at another time, just before 
his death, the deceased hid his musket in his blacksmith 
shop, near his house, as he said, for the purpose of killing 
the prisoner ; he said he did not want every person to see 
him carry bis gun out. She also said, that the knife, ex- 
hibited in Court and spoken of by the witnesses, was the 
knife of the deceased: that the prisoner was at the house 
of the deceased on the same day the deceased received his 
wounds, and they seemed then to be friendly. 

This witness also stated, that she was present when the 
conversation took place between Wilson Tilghman and 
the deceased, and that she did not hear the language used 
by the deceased, as stated by Wingate. 

Wilson Tilghman was next called by thedefence. He 
said he was the father of the prisoner: that on the fif- 
teenth day of August past, in the afternoon, he went to 
the house of the witness Wooten, having been sent for by 
him; that he there found the prisoner, who had a fresh 
ent through the right hand, which was bleeding profuse- 
ly: that the prisoner had then lost much blood and seem- 
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ed to be greatly exhausted: that the witness then went 
to the place in the road referred to by the other witnesses; 
that they picked up the knife exhibited in Court and it/had 
blood upon it: that this place was about three hundred 
yards from Wooten’s house, and that the intervening space 
was unobstructed, so that a child could be seen in Woo- 
ten’s house door: that there was a scuffling place in the 
road between the wallet and puddle of blood, as marked 
by the road: that the witness walked from this place te the 
hog pen, spoken of by the witness, Wilson, in the space. of 
two and a quarter minutes. This witness also said, he 
was at the house of the deceased the same afternoon jast 
before his death: that he had a conversation with him, 
and did not hear him make the declarations deposed to 
by the witness Wingate: that this witness was there at 
the same time and during the entire time that Wingate 
was present. This witness also stated, that the deceased 
seemed addled like a drunken man—his speech was in- 
distinct and thick—he muttered out his words and sould 
not be distinctly understood in every thing he attempted 
to say. : ia 
Several witnesses were then called by the State and 
defence as to the character of Wilson Tilghman, whose 
testimony it is deemed unnecessary to report. ~~ © 
The Court, after reciting all the evidence offered in the 
case, charged the jury, that before they could convict the 
prisoner, they must be satisfied of the death of Joseph“ J. 
Tilghman: that he was killed by the prisoner, and that 
the act was done with malice aforethought either'ex- 
pressed or implied: that such malice did not mean simply 
ill-will or hatred; those passions might or might not 
characterize such malice as is charged in the bill of In- 
dictment; and which is necessary to constitute the crime 
of murder: that, if they entertained the opinion from the 
testimony, that the prisoner, with a previously formed de- 
sign and fixed will, and an actual! and deliberate intention 
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to take away the life of the deceased, did kill him, then 
he would be guilty of murder, for this would be a killing 
with express malice: that, if they believed the prisoner 
killed the deceased with a deadly weapon, then the fact 
implied malice from the very fact of killing, and he woald 
be gailty of murder, unless the inference of malice was 
repelled by evidence offered by the prisoner, or circum- 
stances arising out of the evidence produced against him, 
or both combined ; for, in such case the law would infer 
that he intended the natural consequences of his own act * 
that a rifle gun, such as described by the witnesses, is 
what is known in law as a deadly weapon, whether it be 
used by shooting a ball therefrom or by striking upon the 
head with either end of it. If the prisoner, having his 
rifle gun, sought the deceased with the design of provok- 
ing him intea fight, and when engaged in the affray of 
killing or doing him some great bodily harm, and snder 
these circumstances did kill him, the prisoner would be 
guilty of murder. 

Or if they should be of opinion, that the deceased gave 
to the prisoner a provocation by assaulting or striking 
him, and the prisoner retaliated with a weapon greatly 
more dangerous than the one used by the deceased, or with 
an excess of force, wholly inadequate to such provocation; 
then these were circumstances, from which they might 
infer a wicked, depraved and malignant spirit upon the 
part of the prisoner, amounting to maiice, and by killing 
the deceased under such circumstances he would be guilty 
of murder. Ifthe prisoner and deceased engaged in a 
mutual affray, and while so engaged, the prisoner killed 
him of passion, he would not be guilty of murder, bat of 
manslaughter only, and this would be the case. even 
though he killed him with his rifle or any other deadly 
weapon, for such would be a killing without malice; that 
if they believed the deceased made an assault. upon the 
prisoner, (hat there was an actual necessity for the. pri. 
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soner to kill the deceased in order to save his own lifeor 
prevent some great bodily harm to himself, and,’ andet 
such circumstances, he killed the deceased, he would fot 
be guilty of any offence, but excused in law; or evett if 
there was an apparent necessity for him to kill the de- 
ceased in order to save his own life or to protect himself 
from some great bodily harm, he would not be guilty~~ 
And by apparent necessity it is meant, that if, from the 
character of the weapon used by the deceased and from 
the manner of his assault, a person of ordinary fears and 
ordinary apprehensions would be induced to believe it 
necessary to kill in order to prevent death or some great 
bodily harm, then by killing the deceased, under such eit» 
cumstances, the prisoner would not be guilty of any of- 
fence, but would be excused in law. 

Here the charge of the Cuurt closed; when the presid- 
ing Judge turned to the defendant’s counsel and asked if 
they desired any other instructions from the Coart to the 
jury. In reply to which, the defendant's counsel asked 
the Court to charge the jury, that if they entertained a 
reasonable doubt of the prisoner’s guilt, they ought to ace 
quit him. Upon which the Court informed the jary, that, 
before they could convict the prisoner, they should be sat- 
isfied beyond a reasonable doubt, that he killed the de» 
ceased ; and that,-if they should be satisfied beyond such 
doubt, that the prisoner killed the deceased and with a 
deadly weapon, then they ought to convict him, ualess the 
prisoner convinced them by his own proofs or cireumstan- 
ces arising out of evidence offered by the State, that he 
killed in self defence, or that the killing was extenuated 
from murder to manslaughter ; in which latter ease they 
shouid find him guilty of manslaughter only; and if the 
killing thus appeared to be in self-defence, they should 
return a verdict of not guilty. 

The Court again asked the Prosecuting Officer aad 
counsel for the prisoner, if they desired to ask further 
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inatrvation to the jury ; to which thay replied, that they 
not. 

Whereupon the jury retired ; and Gomade returned 
with a verdict, in which they found the prisoner guilty 
of murder. 

The prisoner’s counsel moved for and obsained a rule 
for a new trial: 

Ist. Because the Court admitted improper testimony 
against the prisongr, after objection. 

@nd. Because the Court excluded proper testimony of- 
fered by the prisoner. 

3rd. Because the Court gave erroneous instructions to 
the jury. 

4th. Because the Court refused proper instructions pray- 
ed for. 

Sth. Because the Court, in summing up, omitted to 
tell thejury, they ought to disregard the dying declara- 
tions of the deceased, if they thought him insane at the 
time he made them. 

6th. Because there was a separation of the jury and 
ether irregularities practised by them, before they return- 
ed their verdict. 

For these latter reasons the prisoner also contended 
that there was a mistrial and that he was entitled toa 
venire de nove. As to the alleged misconduct of the jury, 
while out and before their verdict was returned, many 
witnesses were examined, and the following facts ap- 
peared to the Court as satisfactorily proved. 

The jury was placed in charge of an officer and was 
confined in the ordinary jury room in the third story of 
the Court-house in the Town of Newberne: That they 
retired frem the Court on Thursday of the Term at six 
o'clock P. M. and rendered their verdict at 10 o’clock A. 
M. on the following Saturday. While out, the members 
of the jury separated at various times to obey calls of 
nature. Lach oue, so separated himself from the others 
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more than once for this purpose, and one of them did so 
as often as six times. When they did this, they went one 
at a time under charge of an officer, and, during sueh ab- 
sence, the other jurors remained together in the jury room 
with the door locked. They went about filty yards from 
the Court House, and returned as soon as practicable, 
without holding intercourse with any one. And at one 
time one of the jurors went for the same purpose as far 
as one hundred and fifty yards from the other jorors. 
That one Elijah W. Ellis, a juror, separated himself from 
his fellows and visited a drug store at the distance of one 
hundred and fifty yards from the jury room. He was 
sick at the time and went to prccure medicine, which he 
did, and returned without delay to the jury room. He 
went under the charge ofan officer and held no conver- 
sation with any one exceptthe keeper of the drug store, 
who asked him if they had agreed in their verdict, to 
which he replied, “they had not.” This drag store was 
in the most public place in the Town of Newberne. 

It also appeared,that one Dewey,a juror, separated 
himself from his fellows and stood on the out side of the 
jary room, near the door closed. and conversed for ten or 
fifteen minutes with one Richardson, privately. 

The subject of conversation did not appear to the Court. 

The jurors also ate and drank while out, but not to ex. 
cess. They did so with the permission of the Coagrt a 
part of the time, and when enjoined by the Court not to 
eat or drink, they violated this injunction, contrary to the 
wishes of the officer, who lad them in charge. Several 
jurors wrote notes ‘and letters and dropped them from 
the windows of the room, in which they were confined. 
The contents and the names of the persons to whom these 
letters were directed, did not appear to the Court, It 
also appeared. that several jurors received letters from 
persons not upon the jury. The contents did not appear 
to the Court. 
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It farther appeared, that some of the jurors conversed 
from the windows of the jury room with persons inthe 
street on various subjects and about this suit. has 
was said did not appear. It also appeared that negro ser- 
vaats and some sinal! children of one of the jurors had ac- 
cess to the jury room, The servants entered for the par- 
pose of carrying food and clothing to the jurors, and the 
children to see their father. 

The Court expressed its disapprobation of the irrega- 
larities of the jury, but being satisfied, that they were 
generally men of high character, and that no undue in 
flueace was brought to bear apon them, but that these ir- 
regularities were the results of their long and unpleasant 
confinement, overruled this and other causes assigned 
ior a new trial, and discharged the rule. 

The Court, being further of opinion, that the separation 
and other irregularities of the jury did not vitiate the ver- 
dict, pronounced judgment of death upon the prisoner, 

From which judgment. the prisoner prayed an appeal 
to the Sapreme Court, which was granted, 


Attorney General, for the State. 


J W. Bryan, for the defendant, submitted the follow- 
ing argument: 

Ia order to warrant the admission of dying or death bed 
declarations it must be shewn in the first place, that the 
declaration was made under an apprehension of impend 
ing death; and this seems to. be the only instance in 
which such evidence is admissible against a prisoner, 
whe has not had the power !o cross examine—an anoma- 
ly. which im itself calls for great caution and cireum- 
speetion in the use and application of such evidence. 
Te enable these testimonies to be given in evidence, 
they must be made whenthe party is not only in ac- 
tual danger of death, but when he is aware of the cir 





DECEMBER TERM, 1850. 








State va. Tilghman. 


cumstances in which he is placed and impressed with a 
sense of speedy dissolution. 1 Chitty Com. Law 569,1 
Leach 508, 1 East P. C, 353. But if at the time of making 
the declaration the party had reasonable prospects and 
hope of life, such declaration ought not to be received. 
State v. Moody, 2 Hay. R. 31. The case states that the 
wife of the deceased told the deceased, she thought if the 
blood could be stopped he would recover yet, when he told 
her to stop the blood—that she did step the blood and told 
him, she thought he would recover and yet live longer than 
she would, and he replied “save me if yeucan.” Thereis 
no evidence that any declaration, charging the prisoner 
with the commission of the act, was made by the deceased 
before this assurance was given him by his wife, that he 
would recover ; on the contrary, all the declarations of 
the deceased to that effect, were made afterwards. Such 
declarations are not admissible in evidence. Rex vs 
Mosely 41 Moody Crim. cases 101. Jb. Eng. Crown Cases 
101. In Rex v. Crockett, 19 Eng. Com. L. Rep. 418; a 
person who was told by the Sargeon, that she would 
never recover, said, that she “hoped he would do what 
ke eould for her forthe sake of her family.” He again 
told her that there was no chance of her recovery. Held 
that this shewed such a degree of hope in her mind, asto 

render a statement, she then made, inadmissible, as a 
declaration, in articule mortis. And Bosanquet, Justice, 
before whom the case was tried, declared “this will not 
do, I must strike the whole of this evidence out of my 
notes.” In Rex v. Haywood. 25 Eng ©. L. R. 881, 6 
Carr and Payne, 157, it is held that any hope of recovery, 
Lowever slight, existing in the mind of the deceased, 
at the time of his making a declaration, will render it 
inadmissible as a declaration tn articulo mortis. In Rex 
v. Fagent 7 Carr & Payne 238, 32 Eng. C. L. R, 501, 
if a person, whose death is the subject of a charge of man- 
slaughter, express an opinion that she shall not recover, 
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and make a declaration, and at a subsequent part of the 
same day, asks a person whether he thinks she will “rise 
again.” Held that this showed such a hope of recovery, 
as rendered the person's declaration inadmissible. 33 
Bag. GC. L. R. 168, 172. In Christie's Case, O. B. 1821, 
Carr Supp. C. L. 202, the deceased asked his Surgeo. 
if the wound was necessarily mortal, and on being tol. 
that a recovery was just possible, and that there had been 
an instance, where a person had recovered from such a 
wound, teplied,“I am satisfied,” and after this made a 
statement ; it was held by Assorr, C. J., and Paax, J., to 
be inadmissible as a declaration in articulo mortis, since 
it did not appear that the deceased thought himself at the 
point of death; for being told that the wound was not neces- 
sarily mortal, he might still have had a hope of recovery. 
Roscoe's Crim. Ev. 26. The mere fact that a person receiv- 
ing his mortal wound, was heard to cry out,“O my peo- 
ple,” is not alone sufficient evidence of the expectation of 
immediate death to authorize the admission of his declae 
rations. Lewis v. Siate,9S. and M. 115. The twice re- 
peated expression by the deceased, of “save me if you 
can,” was held rather to manifest a desire to live, than a 
hope that he would recover—this distinction between de- 
sire and hope adopted, and recognized by the learned 
Judge, asthe ground and inference, forthe admissibility 
of this testimony. would seem to be one without mach, if 
any difference, and would be but an increase of the harsh- 
ness of the rule making such declarations evidence and 
aggravate the anomaly of its character. Whois there 
that has not felt in desire, what the wise man said of hope, 
(which is not mach different from it,) that it being deferred 
maketh the heart sick, and that, still proportionable to 
the greatness of the desire. Locke Hum. Understanding, 
B. 11,C. 21. Hope is the encouragement given to desire. 
Cagenon the Passions, C.2,S. 3 And desire is that 
sensation excited in the mind, by the view, or by the con- 
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templation of any desirable good, which is notin our pos- 
session, which we are solicitous to obtain, and of which 
the attainment appears at least possible, 1b. Pt. 1 0.2,8. 
3. The opinion too of the witness, as to the belief of the 
deceased that he would not die, wasadmissible. McKee 
v. Nelson, 4 Cow 355. 1 Leach Cr. Law, 503. 1 Hast 
C. L. 359, 360. Trelawny v. Colman, 2 Starkie R. 191, 

2nd: Although, as a general rule, it is true, that itis 
the province of the Judge and not of the jury to determine 
whether the circumstances. under which the declarationg 
were made, are admissible in evidence, yet the jury are to 
judge of them and of their weight, as of all other testi- 
mony, and ought so to have been instructed by the Conrt. 
The Court in this instance left nothing upon this part of 
the case to the jury, but determined both upon the ad- 
missibility and weight of the evidence, and the sanity of 
the deceased at the time the declarations were made. 1 
Greenleaf on Ev 207. Rex v. Woodcock, 2 Leach Cr. 
Cases, 563. Phil. g& Am on Ev. 304. Vass's Case, 3 
Leigh R 794. Commonwealth v. Murray, 2 Ashmead 41. 
Commonwealth v. Williams, 2. Ashmead 69. 1 U.8. Di- 
gest Evid, 694. See also the remarks of Mr. Evans, 2 
Poth. on Oblig. 256, (291,) App. No. 16, who thinks that 
the jury should be directed previous to considering ‘the 
effect of the evidence to determine—I1st. Whether thede- 
ceased was really in such circumstances, or used such ex- 
pressions, from which the apprehension in question was 
inferred ; 2nd. Whether the inference, dedace: from such 
circumstances or expressions is correct; 3rd. Whether 
the deceased did make the declarations alleged against 
the accused; and 4th. Whether those declarations are to 
be admitted, assincere and accurate Tvyant’s case, Mc- 
Nally’s Ev. 385. White v. White, 4 Dev. R. 257. Sneed 
v. Creath, 1 Hawks R. 309. 

3rd. This case discloses the facts that after the jury were 
charged and whilst they were deliberating upon their ver- 








SUPREME COURT 
State ve. Tilghman. 


dict, they repeatedly separated from each other; one juror 
lef the jury reom and stood outside near the door, but 
with the door closed, and conversed for ten or fifteen 
minutes with a stranger ; the jury ate and drank with the 
permission of the Court a part of the time, and when en- 
joined by the Court not todo so, violated this injunction 
contrary to the wishes of the officer, who had them in 
charge ; a correspondence by means of letters was had 
and kept up by and bet ween the jurors and persons ont of 
doors not members of the jury ; conversations were also 
had and held from the windows of the jury room, with 
persons in the street, on various subjects and about this 
suit, and servanis and children were admitted into the 
jary room. 

After the evidence has been heard and the jury retire 
to consider of their verdict, the oath administered to the 
officer, who is sworn to keep them, is as follows: You 
shall swear that you shall keep this jury without meat, 
drink, fire or candles; you shall suffer none to speak to 
them, neither shall you speak to them yourself (not adding 
the words, touching any matter relative to <his trial, as 
in 6 T. R. 530-1, ef supra.) but only to ask them, whe- 
ther they are agreed. So help you God. Dalt. c. 185; 
2 Hale 296; Dick, Sess. 223; Bac. Ab. Juries, G., 1 
Chitty C. L.632. Accordingly in Com. Dig. tit. Enquest 
F., it is laid down, that after the evidence given, the jury 
ought to continue together till they agree on their verdict, 
without eating, drinking, fire or candle, or speaking with 
any one, except the bailiff to know ifthey be agreed. Co. 
Litt, 227, B. 3.Just. 29, pl. 13. 15 Hen.7,1,2. Ka 
great tempest happens, the jury may depart from the 
place, where they are to consider of their verdict. So if 
a sudden affray happens. or if the house be upon the point 
of falling. Vin Ab tit. Trial G.; 4 Cites Bro. Verdict 
pl. 19; 14 Hen. 7,29; Per Rede, Davers 4 Tremaile Bro. 
Jurors pl 138. C. The same law seems to be of fire 
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upon the house. Jb. Vin. Ab, Trial (G. g 4.) So in Co- 
myn’s Dig. tit. Enquest F.; if the jury separate on account 
cfa great tempest, they shall not be amerced. » (Plowd. 
iS3b, 15 Hen 7,1 b. 14 Hen. 7,30.) In 4 Blac. Com- 
360, it is said that when the evidence on both sides is 
closed, and indeed when any evidence is given, the jury 
cannot be discharged unless in cases of evident necessity; 
(Co. Litt.227 3 Just. 110. Fost. 27, Gould's case, Hill 
1764) till they bave given in their verdict, but are to 
consider of it, and deliver itin, with the same forms, as 
upon civil cases, only, they cannot, in a criminal case, 
which touches life, or member, give a privy verdict. Bat 
the Judges may adjourn, while the jury are withdrawn to 
confer, and return to receive the verdict in open Court,— 
In Bul. ni. pri. 308, it is said, an officer of the Court ought 
ulways to be placed at the door of the box, where the 
jury sit, to prevent any one from having communication 
with them; and when they depart from the bar, they are 
to be attended by a bailiff, sworn for that purpose. _ In 
the King v. Wolf et. al., 1 Chitty’s Rep. 401, which was 
an tadictment for a conspiracy, Cor. Assort, C. J., the 
trial being unfinished the first day, Abbott informed the 
jury that they might retire at night to their families, but 
warned them not to have any communication with any 
person, touching, or concerning the matter in issue. They 
retired accordingly, and the next morning they assembled 
again and the case being concluded, that «lay, they 
found the defendants guilty. The defendants and their 
attornies were ignorant of such separation and retire- 
ment, until after they had formed their verdict. Oa mo 
tion to set aside this verdict, the cases were fully geac 
into by four counsel for the defendants; and they cited 
Lord Delawere's case, 4 Harg. Lt. Tr. 232, 1 Jac. 2, A. D. 
168, and Kelyng 56, where it is said by all the Judges (on 
a question whether the Court could allow the jury tose- 
parate,) “the jary being once charged, can never be dis- 








SUPREME COURT. 
" — vs. Tilghma a. 


charged, till they have found their vervict ; this is clear ; 
and the reason of that is, for fear of corruption and tam- 
pering with the jury. An officer is sworn to keep the 
jury, without permitting them to separate, or any one to 
converse with them, for no man knows what may happen; 
for though the law requires honest men should be return: 
ed apon juries, and without a known objection, they are 
presumed to be prodi et legales homines ; yet they are 
weak men, and perhaps may be wrought upon by undu> 
influence.” The Judges were unanimous in refusing the 
vale and delivered their opinions seriatim, Assorr, C. J, 
saying, | am of opinion that in case of a misdemeanor, then 
Cispersion does not vitiate the verdict. In the case of the 
King v. Stone, A. D. 1796, 6 T, R. 530, which was an 
indictment for high treason, the Court having set on the 
first day of the trial, from nine o'clock in the morning, till 
ten o’clock at night, without any intervention or refresh- 
ment, and the Attorney General stating that his evidence 
would occupy four hours more, and some of the jury beinz 
very much exhausted, and incapable, as they declared, of 
keeping up their attention much longer, the Court ad- 
jeurned till nine o'clock the next morning, Lord Kewyox 
ebserving that necessity justified what it compelled ; and 
though it was left to modern times, to bring forward cases 
of such extraordinary length, yet no rule could compel the 
Court to continue their setting longer than their natural 
powers would enable them, to do the business of it. The 
jury retired toan adjoining tavern, where accommoda- 
tions were prepared for them, and the bailiffs were sworn 
“well and truly to keep the jury, and neither to speak to 
them themselves, nor suffer any other person to speak to 
them, touching any matter relative to this trial.” The 
entry of the adjournment was in the following form :— 
Tharsday next after,&c. Forasmuch as it appears to the 
Court bere, from the length of time, which has already 
been occupied by the trial of the issue joined upon this 
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indictment, and the further time which will be necessari- 
ly occupied by the same, that justice cannot be done, if 
this Court proeeed without intermission upon the said 
trial: It is ordered that the jury empannelled and sworn 
to try the said issue, have leave to withdraw from the bar 
of this Court, being well and truly kept by six bailiffs, du- 
ly sworn not to permit any person to speak to them touch- 
ing any matter relative to the trial of this issue, and that 
the same jury shall again come tothe bar of this Court, on 
the morrow, at nine o’clock in the forenoon. And it is 
further ordered that the prisoner be again brought, &e.— 
In Bro Ab. tit. Verd. 17,24 Ed. 3, 24, the jury were 
sworn and committed to the care of the sheriff, and when 
the justices would have taken the verdict, certain per- 
sons deposed, that victuals and drink were brought to the 
jury, after theie charge, and that they were suffered to 
go out, for which reasons the justices refused to take their 
verdict, because it was suspicious; and complaint was 
made of this to the King, by bill, which he indorsed to the 
jastices of Banco Regis, to do right and reason, and the 
under-sheriff by his servant, confessed that he permitted 
them to go at large, and because this appeared of re- 
cord, as his misdemeanor, ard he was an officer, a capias 
was awarded against him; and because their going at 
large, and victuals and drink being carried to them, was 
only a surmise, a venire facias was awarded against 
the jury and the trespassers, and between the parties, 
a venire facias de novo was awarded. Where there 
has been an improper separation during the trial, if the 
verdict is against the prisoner, he is entitled to the bene- 
fit of a presumption, that the irregularity has been pre- 
jadicial to him; and the burthen of proof is upon the 
government to shew beyond a reasonable doubt, that the 
prisoner has suffered no injury, by reason of the separa. 
tion. Ifthe government fails in this, the verdict will be 
set aside. State v. Rescott, 7 N. Hamp. 287; where a 
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partofa jury in a capital case, which lasted several 
days, frequently separated themselves from their fellow 
jarors at night, for fifteen or twenty minutes at a time, 
without being under charge of an officer, it was held that 
this was such an irregularity as vitiated their verdict. 
And it is not necessary for the prisoner in such case, to 
prove that the jurors have been tampered with—it is 
sufficient ifthey might have been. McLain v. State, 10 
Yerger, 211. In McLean v. The State it is held that in cap- 
ital cases, the jury after being sworn, should not be per- 
mitted to separate, until they have renderd their verdict, 
and if permitted so to separate, the judgment will be re- 
versed. 8 Mis. 153. 

In Smith v. Thompson, 1 Cowen R. 221; Where two 
Jurors (after the jury retired to consider of the verdict) 
separated from their fellows, and were gore some hours, 
bat returned, and joined in the verdict, the Court refused 
to set aside the verdict, there appearing tohave been no 
probability of abuse. In Horton v. Horton, 2 Cowen R. 
589, the jury agreed apon their verdict, while the Court 
were atdinner,and without the consent, or knowledge 
of either party, dispersed, and obtained their own dinners 
and returned into Court at the opening thereof, and upon 
x motioy to set aside the verdict, it was held that if the 
slightest suspicion had appeared that the privilege which 
the jury bad taken, had becn abused to the injury of :he 
party the verdict should be st aside, but none such was 
shown or was insinuated. In the People v. Douglass, 
4 Cowens R. 26, a jury impannelled to try a prisoner, 
upon an indictment for murder, were allowed to leave 
the Court House, during the trial, under the charge of 
two constables ; and having leit the Court-House, two of 
them separated from their felluws, went to their lodgings, 
a distance of thirty rods, ate cakes, took some of them on 
their retarn, and drank spirituous liqcors, though rot en. 
‘ugh to affeet them iu the least, and one of them cor- 
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versed on the subject of the trial; they returned, heard 

the trial through, and joined in a verdict of guilty. Held, 

that the verdict should be set aside, and a new trial gran- 

ted. And although the mere separation of the jury con: 

trary to the directions of the Court will not of itself be a 

sufficient cause for setting aside the verdict, yet if there 

be the least suspicion of abuse, the verdict should be set 

aside; et vide Jarnagan v. State, 10, Yerger 529. ‘So 

when a jaror, after the cause was committed to the jary. 
drank brandy, though in a trifling quantity and as he 

stated to cure the diarrhea, it was held that the verdiet 
should be set aside, Brant v. Fowler, 7 Cowen R. 562, 

And in this case the Court observed: “We cannot allow 
jarors thus of their own head, to drink spirituous liquor, 

while engaged in the course ofa cause. We are satisfied, 
that here has been no mischief; but the rule is absolate, 
and does not meddle with consequences. Nor should éx- 
ceptions be multiplied. We have set aside verdicts ‘on 

error, for this cause, even where the parties consented 

that the jury should drink.” So where the jury procured 
their separation, by pretending to the constable that they 
had agreed upon a sealed verdict, when in truth they had 
not ; and conversations out ef doors were alterwafds car 
ried on in the presence of some of them, relative to the 
suit, by persons not on the jury; and on assembling, they 
were sent out again, though this was objeeted to by the 
plaintiff; and then they returned with a verdict: for the 
defendant; it was held that the verdict should be set aside. 
Oliver v. Trustees of Springfield, 5 Cowen R. 288. In 

Beebee v. The People, 5 Hill’s R. 32, which was an in- 
dictment for maliciously maiming a horse, in the course of 
the trial the prosecutor having failed to procure the at~ 
tendance of one Dutton, whose deposition had been taken 
before the committing magisttate, it was proposed by the 

prisoner's counsel to admit the: deposition to- be read an 

evidence, provided time were allowed him to obtain wit. 

24 
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nesses, in order to shew Dutton’s incompetency, for want 
of religious belief. This was agreed to by the prosecutor, 
and the trial was accordingly suspended for three days. 
Ia the meantime the jury were allowed to separate, hav- 
ing been previously admonished by the Coat, however, 
not to converse with any one in relation to the case. At 
the expiration of three days, the Court and jary convened, 
and the trial proceeded. Nexsox, C. J., in delivering the 
opinion of the Court, remarks, “in respect of the delay of 
the trial and separation of the jury in the meantime, it is 
net for the prisoner to take advantage of the irregularity, 
if it be such, as the indulgence was granted on his appli- 
cation, and for his benefit. Still, if it had appeared that 
any of the jurymen, while thus separated, were tampered 
with, hed held improper conversation in respect to the com- 
padint,or ia any way misbehaved themselves, or abused the 
indulgence of the Court, we should feel it our duty to in. 
terfere and quash the proceedings. But I do not find the 
slightest imputation against them. For aught that ap. 
pears. they observed strictly the admonition of the Coart 
to hold mo conversation during the interim about the com - 
plaint.” In the important case of the Commonweatth v. 
John McCaul, Virginia Cases 271, the prisoner was in. 
dieted for grand larceny, and the trial continued four 
days; on each of which the Court adjourned for about 
two hours, giving orders, that in the meantime, the jury 
should be kept together, ina room by themselves, where 
they were allowed refreshments. On their way to the 
jery reom, at the second adjournment, one of the jurors 
having been unexpectedly sworn on the jury, separated 
from his fellows for about twenty minutes, to attend to 
‘seme mecessary business. His pretence was that he 
wished to dine at home; his departure was opposed by 
the sheriff, who admonished him not to do so, and took 
Leldief hisarm to prevent him. The jaror stated that he 
believed the Court at that time did not instruct thejjury 
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to remain together; and he understood the design of the 
adjournment was with the view, that the jury might ‘ob- 
tain some refreshment. He ate his dinner at his board- 
ing house and retarned. Several persons asked him if 
the trial of McCaul had ended, to which he answered ‘ia 
the negative, but he had (as he stated) no further conver- 
sations with any one on the subject of the trial; denied 
that he bad been practised with, and no abuse a e 
Another juryman was absent a few minutes, on a visit to 
a sick child, (this was the morning of the second day of 
the trial) with an officer, from whom he was separated 
about five minutes, on going in his chamber to see his 
child. Verdict of guilty. On moving to set aside this 
verdict, Mr. Wirt, for the prisoner, defied the Attorney 
General to prodace a single case of life and death, in which 
a verdict was allowed to stand, after a separation of the 
jury. And Mr. Nicholas, the Attorney General, said that 
Mr. Wirt could not produce a single case from the Eng- 
lish books, in which the separation of one juryman from 
his fellows was sufficient to set aside the verdict. A ma- 
jority of the Court were of opinion that actual tamperidg, 
or conversation on the subject of the trial with a jaryman 
was not necessary to set aside the verdict. And per Net 
son, J, (who delivered the opinion of the Court) “from 
the mode in which collusion and tampering is generally 
carried on, such circumstance is generally known to no 
person, except the one tampering, and the person tam- 
pered with, or the persons between whom a conversation 
may be held, which might influence the verdict. If you 
question either of these persons on the subject he mus 
criminate, or declare himself innocent, and you lay before 
him an inducement not to give correct testimony. The 
old rule was that the jary on no occasion, should separate. 
I mentioned (though it was with difficulty that the rale 
has been at all relaxed) that it is relaxed only in cases of 
imperious, or perhaps of unavuidable neccssity. But by 
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allowing that a jary may separate without necessity and 
that their verdict should stand, unless the party accused, 
who, in these cases is in the custody of Jaw, can shew that 
the jary not only have separated, but that they,or a mem. 
ber of it, has also been tampered with, or held communi- 
eation cn the subject ; this great barrier against oppres- 
sion may gradually be sapped and undermined, and the 
buiwark cannot long remain. Such a precedent would 
be productive of evils incalculable, and too great for the 
Court, by its decision. to allow a door to be opened for 
them. Every danger, and particularly in such a case as 
this, should be watched and opposed in the beginning.— 
The Court will preserve “with fear and jealousy,” and 
will not expose the trial by jury in criminal cases, to such 
risks of contamination, as arises from the affidavits in this 
ease. Ifthe Court hath without necessity, suffered a 
jaryman to go home without an officer (which it would 
never do) it would vitiate the verdict. There is as much 

danger from a juryman’s separating, without the act, of 
Court, as if it had been done by such act,. Although 

there might, and probably was, no tampering with any 

in this case, yet in a free country, in deciding in 

a particular case, the decision is to be according to gen- 

‘eral principles as applied to that case; and more good 
will arise from preserving the sacred principle, involved 
in this case, than evil from granting a new trial, although 

‘jn this individaal instance, a verdict has probably been 
given by twelve men in fact, unbiased by the separation.” 
And Chief Jastice Suaw, in the case of the Commonwealth 

‘v. Roby, 12 Pickering R. 519, commenting upon this (Mc- 
Caul’s) case, remarks, that “it is manifest that by such 
separation, the jurors might be thus exposed,” and in his 
seview of the authorities upon this subject , concludes his 
very able opinion with the remark: “The result of the 
authorities is, that where there is any irregularity which 

may affect the impartiality of the vroccedings, as when 
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meat and drink have been furnished by a party, or where 
the jury have been exposed to the effect of such influence. 
as where they have improperly separated themselves, or 
have had communications not authorized; then inasmach 
as there can be nocertainty, chat the verdict has not been im- 
properly influenced, the proper and appropriate mode of cor- 
rection and relief is by undoing, what is thus improperly 
and may be, corruptly done—or where the irregalarity 
consists in doing that, which may disqualify the jarorsfor 
proper deliberation, and exercise of their reason and judg- 
ment. as where ardent spirits are introduced ; there it 
would be proper to set aside the verdict, because no re- 
liance can be placed on its purity and correctness.” ” In 
Carstapher’s case, 2 Hay. R. 238, which was an indict- 
ment for perjury, the Judge retired for a few minutes. 
and two of the jurors also retired, without leave, and 
without an officer, and returned again. The jury: found 
the prisoner guilty ; and upon a motion tosct the verdict 
aside, it was held per Haut, J., “If it shall appear upon. 
the affidavit of the jurors, that they did not speak with any 
perecn. in their absence, the verdict ought not to be set 
aside.”” And this afterwards appearing, the motion was 
not further pressed. It would seem that if the contrary 
chad appeared, the learned Judge would have deemed it 
sufficient cause, tu set aside the verdict ; and per Gaston, 
J., in Miller’s case, 1 Dev. & Bat. 528, “I believe I may lay 
it down as an universal rule, that there is no instance in 
England, either in ancient or modern times, in which such 
a dispersion (of the jury) is permitted, on a trial for aeap- 
ital offence, and for that very reason it follows, that such a 
dispersion must yet be deemed unlawful ;” and per Wasu- 
tveton, J., in the U. States v. Haskell § Francois, 4 Wasb. 
Cr. Ct. Rep. 402, during a trial for a capital offence, the 
jury, after the adjournment from day to day, previous to 
the charge, may take refreshments, but not afterwards.— 
Whilst these decisions embrace the leading authoritics, 
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beth iv this Country and in England, they would seem not 
to be entirely in accordance with thut of the State v. Mil- 
ler, 1 Dev. & Bat. 500, in this Court. In that case it was 
assomed, that upen the coming into Court of the jury, 
who had been permitted to retire in charge of an officer, 
upon the closing of the testimony and before the charge 
of the Judge, only eleven of the body appeared, but in less 
than two minates, the other juror, whose name was third 
upon the list, and who did not answer when culled, re- 
turned into the Court House, and the Court retusing to 
grant a new trial on account of this dispersion of the jery, 
the prisoner offered to prove, that while this juror was 
thus absent from the body of the jury, he went to a store at 
the distance of one hundred, or one hundred and twenty 
yards from the Court House, and in view of it, to get a 
drink of spirits ; this evidence the Court below refosed to 
receive and the jury having found the prisoner guilty, 
judgment of death was pronounced upon the prisoner.— 
The absent juror stated that when he separated himself 
from the jury, he was obliged to step aside to obey a call 
of nature, and it was in proof that the place to which he 
went was about seventy or eighty yards from the Court 
House, but was out of the way and retired. This Court, 
then constituted of Rurrix, C. J., Danie and Gasrox, 
Judges, differed essentially in opinion, but mainly upon 
the legal effect and operation of the separation of a jury 
in a capital case—the two former holding misconduct in 
a juror in a capital case, as a separation from his fellows, 
or eating or drinking without the permission of the Court, 
before delivering their verdict, to be a reason for ap- 
plying to the discretion of the Judge in the Court below 
for a new trial, and not to render the verdict a nullity, and 
a venire de novo proper—and the Iatter, that any unau- 
thorized and unexplained separation of a jury from his 
fellows, in a capital case, in aw vitiates the verdict, and 
a venire de novo should be awarded. Minor irregulari- 
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ties are ground for a new trial addressed to the discretion 

of the Judge, who presided at the trial, Whilst it isal- 

ways with diffidence and distrust that counsel press upon 

the Judges a review of their opinions, it cannot but afford 

them pleasure, to.have an opportunity critically to re-ex- 

amine the grounds by which they “lave come to judg- 
ment.” ' 

It is true, that new frials are within the discretion of the 
Jadge, but this discretion means, not the whim of a Judge 
but a legal discretion; it is his duty discernere per legem 
quid sit justum, and there must be a legal rule, for the goy- 
vernment of this discretion, otherwise jus est vagum. The 
discretion of a Judge is said to be the law of tyrants; it is 
always unknown; it is diferent in different men; itis casual 
and depends upon constitution, temper and passion. In the 
best, it is oftentimes caprice; in the worst, it is every vice, 
folly and passion, to which human nature is liable. The 
discretion, therefore, to give assurance of certainty and in- 
tegrity in the administration of justice, must be a legal 
discretion, regulated by known and fixed rules and prin- 
ciples. And of this opinion was Lord Mansfield in Crisp 
v. Eynon 1 Burr. 300, where he adopts this principle, 
and in support of his judgment cites the quaint case of 
Wood v. Gunston, Michaelmas 1655, Banc. Sup. Style 
466, which was an action on the case for speaking slan- 
derous words, and upon a verdict for the plaintiff the de- 
fendant having moved for a new trial, Girny, Chief Jus- 
tice said. “It was in the discretion of the Court, in some 
cases to granta new trial, but this must be a judicial 
discretion, and not an arbitrary discretion. And it is fre- 
quent in our beoks for the Court to take notice of the mis- 
carriages of juries and grant new trials upon them, And 
itis for the people’s benefit that it should be so; for aju- 
ry may sometimes, by indirect dealings, be moved to side 
with one party and not to be indifferent betwixt them, 
but if cannot be so ititefided of the Court.” ‘And in the 
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same case Mr, Justice Denison concurred, and said-it 
would be difficult perhaps to fix an absolutely general 
tale about granting new trials, without making so many 
exceptions to it, as might rather tend to darken the mat- 
ter thanto explainit; butthe granting a new trial, or 
refasing it,must depend upon the legal discretion of the 
Court, guided by the nature and circumstances of the 
particular case, and directed with a view to the attain: 
ment of justice. Mr. Justice Foster also remarked, 
that the question “depending on a variety of circamstan- 
ces, is matter of legal discretion.” And it would seem 
that in this Court the same doctrine would be held, State 
Bank v. Hunter, 1 Dev 100. If attaints and the doctrine 
ol mistrials furnished in the earlier history of law the only 
method of redress, and they have been succeeded by the. 
modern practice of granting new trials, as affording a 
readier, and easer, and more just method of redress, that 
fact of itself furnishes, a conclusive reason. why, in crim- 
inal trials especially, the authority of granting a new 
trial should be kept and exercised, under positive rules of 
law, and not left under the patronage and uncertain discre- 
tion of its ministers. The writ of attaint lieth to injuire 
whether a jury of twelve men gave a false verdict ; Finch 
484. And a jury may be attainted in two ways—Ist, 
where they find contrary evidence; 2nd. where they 
find out ofthe compass of the allegata. But to attaint 
them for finding eontrary to evidence, isnot easy, becaus: 
they may have evdence of their own conusance of the 
matter by them, or they may find upon distrust of the 
witnesses, or their own proper knowedge ; but if they find. 
upon evidence, that does not prove the allegata, there it ‘s. 
ni to subject them to an attaint, because it is manifest, 
that what is so found, is an evidence not corresponding | 


to their issue ; and this was the only curb they had over 
the jarors: forthe Judge being the best master of the al. . 
legata, if they did not follow his direction, touching the. 
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proof, they were then liable to the danger of an attaint : 
and therefore since the Jadges from the difficulty of at- 
tainting the jury, have granted new trials, whereby jurors 
having been freed from the fear of atiaints, they have ta- 
ken a great liberty in giving verdicts, Gilb. H. C. B. 128. 
And even if the verdict be notoriously wrong and find 
the prisoner guilty, it could ouly be set aside by attaint of 
the King, but not at the suit of the prisoner. 2 Hal. P. 
C. 310. 4 Bi. Com. 861. Formerly the only remedy for 
the reversal of a verdict unduly given, was by writ of 
attaint, which is at least as old as the institution of the 
grand assise by Hen. IJ; in lieu cf the Norman trial by 
battel, but this is now abolished by 6 Geo. 1V,c. 50. A 
mistrial on the other hand, is an erroneous trial on ac- 
count of some defect in the persons trying, as if the jary 
come from the wrong County ; or because there was no 
issue formed, as if no plea be entered; or some other de- 
fect of jurisdiction. 3 Cro 28%. Hob 5. 2 M. & &.270. 
Both of these remedies would seem to be applicable to 
breaches of those positive rules, which the law has estab- 
lished. in order to establish a fair, unbiased and impartial 
trial, A venire de novo is as ancient as the law, when at- 
taints were in use, and as the judgment in attaint was 
very severe and the punishment excessively hard, to avoid 
that severity, it was thought better to proceed in a milder ’ 
way, and new trials were introdaced. The more modern 
practice hath declared that the former must be for mat- 
ters apparently on the record, and is of right. The lat- 
ter may be for matter not appearing on the record, andis — 
nddressed to the discretion of the Court. The former is 
matter of error, and must be noticed by the appellate 
Court; the latter is ordinarily not matter of error, nor else, 
where examinable. In this case the conduct of the jury, 
as appears by the record, was a breach of those positive 
rules preseribed by the law, to secure a fair, unl jased and. 
impartial trial, and the law therefore annuls and vacates 
25 
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the verdict. And in Miller’s case, 1 Dev. & Bat. 512, the 
Court declare that they do not contend, that there may 
not be flagrant cases of misconduct during the separation 
of the jury, which ought to annul their verdict. Every 
one sees and feels that there is something unusual and are 
precedented in this proceeding—if not wrong. And as 
Mr. Justice Buacksrone remarks, “next to doing right, the 
great object in the administration of public justice, should 
be to give public satisfaction. Ifthe verdict be liable to 
many objections and doubts in the opinion of his counsel, 
or even in the opinion of bystanders, ne party would go 
away satisfied, unless he had a prospect of reviewing it. 
Sach doubts would with him be decisive ; he would ar- 
raign the determination as manifest, and abhor a tribun- 
al which he imagined had done him an injury without a 
possibility of redress.” 3 Blac. Com. 391. 

Dying declarations are excluded in evidence in this 
State, by the provisions of the seventh section of the Bill 
of Rights. “In all criminal prosecutions, every mar has 
a right to be informed of the accusation against him and 
to confront the accusers and witnesses with other testi- 
mony.” If therefore the dying man be regarded as a 
wituess, or accuser, the admissibility of his declarations 
precludes the possibiiity on the part of the accused, of 
confronting the accuser and witness with other testimony. 
The relaxation of the ancient rule of law denying to pri- 
soners the right to have witnesses sworn in their behalf, 
aod allowing them that privilege, is but an assertion of 
this principle which is secured to the citizen not only by 
our Bill of Rights, but also by the sixth article of the - 
Amendments to the Constitution of the United States, 
which declares that “in all criminal prosecutions the ac- 
cused shall enjoy the right to be confronted with the wit- 
nesses against him.’ 
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Pearson, J. We have consideréd the several questions 
presented by the case as made up by his pete rsp ty 
come to the conclusion that there is no error. © 

The first exception is untenable. The condition of the 
deceased was such as to make his declarations, competent 
evidence, as “dying declarations.” It is not necessary, 
that the person should be 1n articulo mortis, (the very act 
of dying ;) it is sufficient if he be under the apprehension 
of impending dissolution; when all motive for conceal- 
ment or falsehood is presumed to be absent, and the party 
is in a position as solemn, as if an oath had been admin- 
istered. The evidence was competent. The degree of 
credit to which it was entitled, was a matter for the jary; 
it was liable to be impeached, like the testimony of a 
sworn witness; and the jury were at liberty to give it 
more or less weight, as from the conduct of the witness, 
and the attending circumstances, they might suppose him 
to be more or less impressed by the obligation of his oath 
or the solemnity of the condition in which he stood. 

The second exception, because of the rejection of the 
opinion of the wife of the deceased, that “she thought, the 
deceased thought, he would not die from the wounds,” is 
also untenable. A witness is allowed to give his-opinion _ 
as to the sanity of one at the time he made his will: or 
as to the affection of a wife towards her husband, viz: 
whether she loved him or not; because a witness may 
have acquired a knowledge of the fact, from a thousand 
little circumstances accruing at different times which it 
is not possible to communicate; but the matter to which 
our attention is now directed is not of that character.— 
What the deceased thought of his condition, was to be 
jadged of by the state of his wounds, and what he then 
and there said and did. These circumstances it was in 
the power of the witness to communicate to the Court; 
and the Judge did right, requiring her to do so, whereby 
he was enabled to form an opinion, instead of allowing 
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the witness to form one for him. Upon the third groand 
of exception, the prisoner has no right-to complain, The 
Judge, perhaps, entered more largely into the discussion 
of the law of homicide, than the facts of the case called 
for, but he confined himself to the announcement of well 
settled principles, except in one instance ; there he erred 
in favor of the prisoner. In this he held, that if the de- 
ceased at the time he first made his declaration, was ia a 
condition to make the evidence competent, but afierwards 
got better for a short time, and then had hopes of recove- 
ry, this would make the prior declaration incompetent.— 
This cannot be law. We presume his Honor was misled 
by a misapprehension of Rex v. Faquet, 32 E. C. L. 501, 
where it is said, that a subsequent hope may reflect back 
to the time of a prior declaration, so as to show that the 
deceased was not in fact in a condition to make his de- 
clarations competent. But this falls very far short of 
supporting the pesition, that, if, at the prior date the de- 
ceased was in fact in a condition to make his declarations 
competent, a hope of recovery at a subsequent time would 
make that incompetent which was before competent. 

The fourth exception has been fully considered in treat- 
ing of the third. 

The fifth exception, for an omission to charge, cannot 
be entertained, because the point was not made during 
the trial, and at the close of the charge, the counsel on 
both sides expressly stated, they desired no further in- 
structions to the jury. 

The last ground of exception, hesause of the irregulari- 

ty and misconduct of the jury, is the only one upon which 
we have had much difficulty. Perhaps it would have 
been well, had his Honor in his discretion, set aside the 
verdict and given a new trial, asa rebuke tothe jury and 
an assertion of the principle, that, trials must not only be 

Sair, but above suspicion. This, however, was a matter of 

AMiscretion, which we have no right to reverse. Our en- 
\ 


\ 
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quiry is, was the misconduct and irregularity such as to 
vitiate the verdict, to make it in law, null and void, and 
no verdict ? 

In the consideration of this question, we have had ooca- 
sion to review State v. Miller, 1 Dev. & Bat. 500, and it 
seems to us, that the decisions of the Coart and the dis-. 
tinetion between cause fora new trial, whieh is a matter 
of discretion, and cause for a mistrial, which is a matter 
of law, is fully sustained by authority and by reasou.— 
The eminent talent of Juge Gasrox, in a long and la: 
boured opiuion, was exerted on the other side of the ques- 
tion But his argument fails in this; he does not give 
due weight to the fact, that, according to the modera 
practice, the presiding Judge, tn favorem vitae, has a dis- 
cretion to give the prisoner a new trial, when suspicion is 
put upon the conduct of the jury, and although evidently 
oppressed by the position, that if such irregularity works 
a mistrial so as to make no verdict, a prisoner acquitte! 
may again be put on trial, he attempts to escape the con- 
clusion by a denial of the truth of the position; which is 
not supported by authority or by any sufficient reason. 

We wish not to be understood, as disclaiming a right 
to grant a venire de novo, when it is made to appear ot 
the record, that there has not been a fair trial; onthe 
contrary, we assert that right whether it is to be exerciset 
for or against the prisoner. We take this plainposition : 
if the circumstances are such as merely to put suspicion 
on the verdict, by showing, not that there was, but that 
there might have been undue influence brought to bear 
on the jury, because there was opportunity and a chance 
for it—it is a matter within the discretion of the presiding 
Judge. But if the fact be that undue influence was 
brought to bear on the jury, as if they were fed at the 
charge of the prosecutor or of the prisoner, or if they be 
solicited and advised how their verdict should be, or if 
they have other evidence than that which was offered 04 
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the trial, in all such cases, there has in contemplation of 
jaw been no trial ; and this Court, asa matter of Jaw, will 
direct a trial to be had, whether the former proceeding 
purports to have acquitted or convicted the prisoner, 

Ia the argument, the prisoner’s counsel assumed the po- 
sition, that dying declarations are excluded as evidence 
in our State, by the provision of the 7th sec. of the Bill 
of Rights: “In all criminal prosecutions, every man has a 
right to be informed of the accusation against him, and to 
confront the accusers and witnesses with other testimony.” 
We do not feel the force of the argument. The witness 
whe proved what the dying man said, may be confronted 
with “other testimony,” and the case is exactly the same 
as that of a witness who proves that the prisoner executed 
a certain deed, or wrote a certain letter, whereupon the 
deed or the letter is received as evidence against him.— 
This section of the Bill of Rights was aimed at the old 
praezice, by which prisoners were not allowed to have 
witmesses sworn on their bebalf, and the testimony came 
altogether on the part of the crown.. Our ancestors did 
not intend to deny the rule of evidence, as to dying de- 
clarations, but to assert that, in crimioal prosecutions, 
prisoners ought to be allowed to have witnesses in their 
Lebalf, sworn and examined, 

There is no error. 
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Per Cuntam. Ordered to be certified accordingly. 
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Insolence from a free person of color toa white man will excuse a battery, 
hana sponge nate hee em as in the case of aslave. . 


Appeal from the Superior Court of Law of Ansea 
County, at the Fall Term 1850, his Honor Judge Barris 


presiding. 
The defendant, a white man, was indicted for an affray 


with Bob Douglass, a free black man. The evidence 
was, that the defendant and Bob got into a quarrel, when 
the defendant asked Bob, why he had reported at a cer- 
tain place that he, the defendant, had told a lie, to whieh | 
Bob replied, because he had told one, Upon this the de- 
fendant struck Bob,.and a fight ensued, in the course of 
which, Bob struck the defendant with the butt end of a 
wagon whip, and the latter knocked him down with the 
broken limb of a tree. The defendant’s counsel eontend- 
ed, that the insulting language, used by the free negro, 
justified the blow which the defendant gave him, and that 
he afterwards used no more violence, than was necessary 
to protect him in the fight. % 
The presiding Judge charged, that, though the Courts. 
have held, that insulting Janguage, used by a slave, may 
justify a white man in strikiag him, yet the principle did 
not apply to the case en en ner NS SR 
lar clrcumstances, by a white man. : 
26 
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The defendant was convicted, and, judgment being 
pronounced against him, appealed. 


Attorney General, for the State. 
No counsel for the defendant. 





ee 





Parson, J. It is settled, that insolent language from a 
slave is equivalent toa blow by a white man, in its legal 
effect, as an excuse fora battery. If a blow is given by 
a white man, a return of it is excusable in self defence, 
te prevent a repetition of the injury; so, if a slave gives 
insolent language, a blow is excusable in self defence, 
being necessary to put astop to hisinsolence. —~ 

The question presented to this case is, does the principle 
apply to free negroes? His Honor was of opinion that it 
did not. In this a majority of this Court believe there 
error. * 
“The same reasons, by which a blow from a white man 
upon a slave, is excusable on account of insolent 
apply to the ease of a free negro, who is insolent. Itisa 
mazim of the common law, where there is the same rea- 
son there is the same law 

Bat it is suggested, that free negroes differ from slaves 
in this, they have a right to own property, and to make 
contracts, which necessarily mast frequently give rise to 
a difference of opinion, and if a free negro disputes the 
accounts of a white man, it is insoleace, and wil! excuse 
a battery. 

“ft is unfortunate, that this third class exists in our s0- 
ciety. All we can do is to make it accommodate itself 
te the permanent rights of free white men. What a- 
mounts to inselence is a question for the Court, and is the 
stbject of review in the Coart of supreme jurisdiction ; 
this is same protection. Bat as’ compared with a slave 
how stands the case’ If slave is insolent, hé may be 
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whipped by his master, or by order of a justice of the 
peace ; but a free negro has no master to correct him, a 
justice of the peace cannot have him punished for inso- 
lence, it is not an indictable offence, and unless a white 
man, to whom insolence is given, has a right to put a stop 
to it, in an extra judicial way, there is no remedy for it. 
This would be insufferable. Hence we infer from the 
principles of the common law, that this extra jadicial re- 
medy is excusable, provided the words or of a free 
negro be in law insolent. Such a being as a slave or a 
free negro, did not exist when the ancient common-law 
was in force. But the excellence of that ‘of 
reason” consists in the fact, that it is flexible. 7: 

ciples expand, so as to accommodate it to any new.esi- 
gence or condition of society, like the bark of a tree, which 
opens and enlarges itself, according to the growth théteof, 
always maintaining its own uniformity and slinetinig 
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T) @ legtslatere has the constitutional power to repeal an act establishing u 
‘Coanty. It has the same power to consolidate, as to divide, Counties, the 
_ exercise of the power in both cases being upon considerations of publie ex- 


of makitg all corporations is the public good. The only sub- 

- @tuntial difference between corporations is, that, in some cases, they are 

- eteated by the mere will of the legislature, there being no other party im- 

x to be modified, 

er annulled. 

are the resalt of contract ; the legislature, for the pur- 

pose of accomplishing a pablic good, chooses to do it by the instrumental- 

_ ity of a second party. These two parties make a contract ; the legisle- 

tare, in consideration of certain labor and outlay of money, conferring 

upon the party of the second part, the privilege of being a corperation, 

with certain powers and capacities. Being. contract, it cannot be modi- 
fied, changed or annulled without the consent of both parties. 


Counties, $c, belong to the first class; Rail Road and Turnpike Comp2- 
mies, &c, are instances of the second class. 


Appeal from the Superior Court of Law of Rutherford 
County, at the Spring Term 1849, his Honor Judge Bar- 
Lar .to the Supreme Court at Morganton, and 

nsterred. by an order of that Court, te the Su- 
preme Court at Raleigh. 

This was an action of trespass, vi et armis, for an as- 
sault aod battery on the plaintiff’s person, tried at Ra- 
thertord Spring Term 1849, upon the following facts, sub. 
mitied to the Court for judgment, as a case agreed. 

The General Assembly, at its session of 1846 and'7, 
passed au aot establishing a County by the name of Polk, 
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out of certain sustiatt of the Counties of f Rutherford and 
Henderson By virtue of that act and « supplementat 
act, passed at the same session, Courts, both Countyand 
Superior, were organized, and all County officers were 
appointed and elected, and entered upon the diselmrge of 
their duties as such. tersevgh 

‘The site for the County Town and Court House was 
selected, and a deed to the Chairman of the County Court 
was daly execated and delivered. At the general elec- 
tion for sheriff, in August, 1848, the defendant'was duly 
clected sheriff of Polk County, for two years, next efisu- 
ing—entered into bond according to law, and was quali- 
tied as such an: acted as sheriff of said Gienty,analiin. 
ed the right to act as such, at the time of executing:-the 
writ, under which the arrest was made, which issued 
from the Superior Coart of Rutherford, with the County 
seal attached, tested of the Fall Term 1348, and: was di- 
rected to the Sheriff of Polk County. The writ was issued 
ou the Ist day of April 1549, came to the defendant's 
hands on the 2ad day of that month, and nn - 
ciately executed by arresting the plaintiff. 

The said Act of Assembly was repealed at the Ses 
sion of 1848. 

It is farther agreed that a majority of the stagtoret 
Polk County were opposed to the passage of the repeat 
ing act. 

. Qn the above statement of facts it is contended by the 
plaintiff, that the defendant, being no longer sheriff of 
Polk County, after the act went into operation which te+ 
pealed the act establishing it, his arrest was not author- 
ised, and, therefore, a trespass. On the other band it is 
contended by the defendant, that the repealing act was 
unconstitutional and void, and therefore he was sheriff of 
Polk County, at the time of arresting the plaintif, and 
well justified therein by virtue of the writ aforesaid. 
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constitutional, there is to be judgment for the plaintiff for 
six pence and costs of suit; if otherwise, then the plaintia 
is to have judgment of non suit. And his Honor being of 
opinion that the repealing act was constitutional, gave 
judgment against the di fendant, according|y, for six pence 
and costs, from which the defendant prays an appeal to 
the Supreme Court, which is granted, 


B. F. Moore, for the plaintiff. 
N. W. Woodfin and Bynum, for the defendant. 


Teansox, J. In 1816, the Legislature established a 
County by the name of ~Polk” In parsuance thereof 
justices of the peace were appointed, Courts organized, 
and a sheriff and other County officers elected, who en- 
tered upon the discharge of the duties of their respective 
officers. Jn 1848 the actof 1846 was repealed, and the 
question is presented, has the legislature a right, ander 
the Constitution, to repeal an act, by which a Coauty is 
established ’ 

From the forma‘ iou of our State government, the Gen- 
eral Assembly has, from time to time, changed the limits 
of Counties, and has, over and over again, made two Coun- 
tics out of one, so that, in many instances, even the namie 
of the old County bas been lost ; and it would seem toma 
| pnsophisticated) mind, that, where there is the power to 
make two out of one, there must be the corresponding 
pewer to make one out of two. In other words, as the 
legislature has, undoubtedly, the power to divide Coun- 
ties, where they are too large, that there is the same pow-_ 
er to unite them, when they are too small: ‘The power 
im beth cases being derived from the tact, that by the 
Constitution “all legislative power is vested in the Gen- 
eral Assembly,” which necessarily embraces the right to 
divide the State into Counties of convenient size, lor the 
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good goverament of the whole. Political and other 
collateral considerations are apt to connect themselves 
with the sabject of corporations, and thereby give to it 
more importance than it deserves as a dry question of 
law ; and the unusual amount of labor and learning, be- 
stowed on it, has tended to mystify rather than elucidate 
the subject. Divested of this mystery, and measared in 
its naked proportions, a corporation is an artifivial body, 
possessing such powers, and having such capacities, as 
may be given to it by its maker. The purpose in making 
all corporations, is the accomplishment of some public 
good. Hence, the division into public and private has a 
tendency to confuse and lead to error in the investigation ; 
for, unless the public are to be benefitted, it is no more 
lawful to confer “exclusive rights and privileges” upon 
an artifical body, than upor a private citizen. 

The substantial distinction is this: some corporations 
are created by the mere will of the legislature, there be.’ 
ing no other party interested er concerned. To this body 
a portion of the power of the legislature is delegated te be 
exercised for the public good, and subject at all times 
to be modified, changed, or annulled. 

Qther corporations are the result of contract. The 
legislatare is not the only party interested ; for, although 
it has a public purpose to be accomplished, it chooses te 
de it by the instrumentality of a second party. These two 
parties make a contract. The legislature, for and ia con- 
sideration of certain labor and outlay of money, confers 
upon the party of the second part the privilege of being 
a corporation, with certaio powers and capacities. The 
expectation of benefit to the public is the moving con- 
sideration on one side ; that of expected remuneration for 
the eutlay is the consideration on the other. i isa con: 
tract ; and, therefore, cunact be meditied, changed, or es- 
nalled without the consent of both parties. 
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So, corporations are either such as are independent of 
all contract, or such as are the fruit and direct result of a 
contract. sive 

\ The division of the State into Counties is an instance 
of the former. There is no contract—no second party, ! 
bat the sovereign, for the better government and manag 
ment of the whole, chooses to make the division in the 
same way,that a furmer divides his plantation off into 
tields and makes cross fences, where he chooses. The 
sovereign kas the same right to change the limits of Coun- 
ties, and to make them smaller or larger by putting two 
into one, or one into two. as the farmer has to change his 
fields; because it is an affair of his own, and there is no 
second party, having a direct incerest. 

A rail road is an instance of the batter--osevtale indi- 
viduals propose to advance capital, and make a road by 
which it is supposed, the public are to be benefitted, ia 
consideration that the legislature will incorporate them 
into x company with certain privileges. The bargain 
is struck : neither party has a right to modify, change, an- 
nal, or repeal the charter without the consent of the other; 
and, (still to borrow an illustration from the farmer,) he 
has in this case leased out his fields at a certain rent, and 
has no right tomake one larger and another smailer, 
without the consent of his tenant. 

Roads farnish another familiar illustration. The 
County Court bas a public road laid out, and an overseer 
and hands appointed. It may be altered or discontinued 
hy the County authorities, and the overseer and hands 
have no direct interest or right to be heard in the matter, - 
exceptas other citizens. But, if the legislature, instead, 
of acting by its agent, the County authorities, choose-to. 
make a contract with certain individuals, that, if they 
will raise fundsand make a road, they shall be incorper- 
ated with the right to exact tolls, &c., then the road cas- 
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not be altered or discontinued without the consent ef he 
corporation. 

When a County is established, it is done at the mere 
will of the legislatare, because, in its opinion, the public. 
good will be thereby promoted. There is no second party, 
directly interested or concerned, There is no contract, 
for no consideration moves from any one, and without a. 
consideration, there cannot be a contract. The discharge 
of certain daties by the persons, who are appointed jus- 
tices of the peace, or sheriff, clerk, or constable, can, in 
no sense of the word, be looked upon as a consideration 
for establishing the County. In legal parlance, the “con- 
sideration is past”—the thing is done, before their appoint. 
ment. Some act for the honor of the station; others for 
the fees and perquisites of office, but their so doing did 
not form a consideration for the erection of the County, 
and is a mere incident to their relation as citizens of the 
County. 

It was ingeniously argued, that, upon the erection of a 
County, certain rights attach by force of the Constitution, 
as the right to have at least one member in the House of 
Commons ; and as these rights are conferred by the Con 
stitution, it is insisted, that, having attached, it is not id 
the power of the Legislature to take them away. cs 

The argument is based upon a fallacy... It is true,the 
Constitation invests every County with certain rights, 
incident to its existence asa County. But, by no cand 
reasoning, can the incident be made to over-ride the p 
cipal ; and the Constitution, by conferring these incident, 
al rights, cannot be by any fair inference, made to inter- 
fere with the contro] of the Legislature on the subject. of 
Counties, as instruments for the good government and , 
management of the whole State. — 

The Constitution pre ordains these rights, but.they.are — 
put expressly as incidents to the existence of Counties; . 
and although they may very properly enter into the ques- 
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tion of expediency, they have no legislative bearing apon 
the power te create and abolish Counties, as may to the 
wisdom of the Legislature seem fit. Such statates are 
wet the resalt of contracts. There is no seeond party, 
who pays a consideration, which is the essence of every 
contract. Tbrrett v. Tuylor, 9 Cranch 43. Durtmouth 
i w Woodward, 4 Wheaton 663. Phillips v. Bury 
2T.R. 946, 
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20 Shi aM ic SP ECE eas es tag 


FLETCHER ORMOND cs. WYATT MOYE. 


‘Where one s summoned as garnishee in an attachment, who owes a not® 
which is pegetiable ; if be chooses to staud upon his rights, no judgment 
ean be taken against him, without proof thet the absconding debtor still 
heids the note, or bad nei assigned it, by endorsement before it was due, 
for, otherwise, it does pet appear that be is indebted to the absconding 
Geviur. 

Howerer it may be, as to notes payable on demand, whether or not they are 
considered over-due until demand made, it is certain that a nole, paya- 
tule “at sight” or “when presented,” is not due anti! it is presented. - 

The case of Myers +. Beeman, 9 Ire. 116, cited and approved. 


Appeal from the Superior Court of Law of Greene 
County, at the Fall Term 18950, bis Honor Judge Exsis 
presiding. 

This was an action of debt. The plaintiff declared, as 
the indorsee of a promissory bond, of which the following 
is a copy: “8160, I promise to pay Benjamin C. D. Ka. 
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son or order, at any time after ten days from this date, 
when presented, one hundred and sixty dollars, value of 
him rec'd. April 24th, 1848.” Signed, “Wyatt Moye,” 
and sealed: Indorsed, “| transfer the within note to F. 
Ormond for being value received, May 20th, 1848,” It 
was admitted that the indorsement should, in fact, have 
been dated on the 29th of Jane 1848. The defendant 
pleaded that there was no indorsement, and, 

dint be was cummened as guraishoo by the Gharifet BA 
gecombe County on the,1st day of May 1848, to appear be- 
fore the Justices of the County Court of Edgecomb on the 
4th Monday of May 1848, ina suit of attachment at the 
instance of Joshua Speight against B. C. D. Eason, and 
that on the said 4th Monday of May he filed his answer in 
the said cause, and pleads the proceedings in the said suit 
by attachment, the judgment therein and his satisfaetion 
of thesame. The defendant produced a copy of the re- 
cord in the attachment suit, referred to in his plea, from 
which it appeared that the defendant stated in his garuishy 
stint, Saek enthn, SEiat Sig Ce, Serer 
to the said Eason for one hundred and sixty dollars paya 

hi das dageather dame _diathe lneanadiehatal eae 
note since it was executed—that the said Eason left his 
residence on the same day, as is repurted and DSelieved, 
and went out of the State, and has not since returned— 
that, knowing from the negotiable character of the said 
note, a good and unquestionable title to the same may be 
procured by indorsement, and that, if the same has been 
transferred before it became due, he may be compelled to 
pay the said note to the holder, when presented, he prays 
the Court for protection against such liability of 
responsibility. It appeared further from the said 
script, that, upon this garnishment, judgment was subse. 
quently rendered against Moye for the amount of the said 
note and interest ; and it appeared by other evidence, 
that the judgment had been satisfied. 
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The defendant contended, and prayed the Court to in- 
struct the jury ; 

* Ist, That, if they believed the testimony, the plea of 
the defendant was sustained, and the plaintiff could not 
recover on the issue. 

2nd. That the bond declared on was over due and dis- 
honored, at the time of its transfer to the plaintiff on the 
29th of June 1818, and that it was subject, in the hands of 
the plaintiff, to all the defences, which would have been 
good against the payee; thatthe proceedings under the 
attachment of Speight operated to give to Speight a lien 
‘ wpon the sum, owing by the defendant upon the bond, 
either from the time of the service of the summons on the 
defendant, on the Ist of May 1848, or from the time of the 
defendant’s answer as garnishee on the 4th Monday of May 
1848; that, after that period. Eason could not transfer 
the bond, so as to give his transferee any better title than 
he had himself; and that the proceedings under the at- 
tachment would have been a defence to a suit by Eason, 
and were a defence to the suit of the plaintiff. 

Srd. That, if any demand was necessary, after the éx- 
piration of ten days from the date of the bond declared on, 
in order that the bond, remaining unpaid, should be con- 
sidered dishonored, the law weuld, or the jury might, infer 
a demand and refusal prior to the time of the indorsement, 
to-wit, the 29th of June 1848; and that the suing out 
of the attachment on the 27th of April 1848, and the no. 
tice to the defendant, as garnishee, on the Ist of May 
1848, were equivalent in law to a demand and refusal. 

4th. That the transfer to the plaintiff was not an in- 
dorsement and did not give him a legal title, so as to ena- 
tle him to sue, as indorsee, in his own name. 
~ "The Court instructed the jury, that there was no evi- 
dence of a demand on the bond declared on, before the 
29h of June 1848, and that it was not over due or dis- 
honored, when transferred to the plaintiff on that day ; 
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that the transfer to the plaintiff was a valid indorsement, 
‘and gave him the legal title of an indorsee; that, inas- 
much as the bond was not due at the time of its indorse- 
ment, and the plaintiff was a bona fide indorsee, the pro- 
ceedings under the attachment created no lien, and, if 
they believed the testimony, the plaintiff was entitled to 
a verdict in his favor. 

The jury found a verdict for the plaintiff, and from 
the judgment thereon, the defendant appealed. 


J. H. Bryan, for the plaintiff, 
Rodman, for the defendant. 


Pearson, J. Thereis no error. The defendant upon 
his garnishment ought to have denied the fact of his in- 
debtedness to Eason, unless it was first proved that Eason 
had not assigned the note before its maturity. It was his 
folly to submit to a judgment, by which the amount of 
the note was condemned in his hands, to the payment of 
the debt of the creditor in the attachment. This subject 
is fully explained in Myers v. Beeman, 9 Ire. 116, where 
one is summoned as garnishee, who owes a note which is 
negotiable ; if he chooses to stand upon his rights, no judg- 
ment can be taken against him, without proof that the 
absconding debtor still holds the note, or had not 
it, by endorsement before it was due ; for other se it 
does not appear that he is indebted to the. absconding 
debtor. 

Assuming, that, as against the payee Eason, the safis- 
faction of the judgment upon the garnishment is safficient, 
without its being done on execution, (which is required by 
the old cases,) the plaintiff, in this case, asserts and is en- 
titied to, all the rights of an endorsee before maturity; if 
so, the note passed to him, subject only to endorsed pay- 
ments. 
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There is some difference in the books upon this ques- 
tion of a note payable on demand, whether it is due pre- 
sently, and therefore cannot be assigned, except as a note 
over due, until demand is formally made ; but it is con- 
ceded in all the cases, that a note payable “at sight,” or 
“when presented,” is not due until it is presented, and so 
the note in question was transferred to the plaintiff be- 
fore its maturity. In fact the defendant, in his garnish- 
ment, alleges the fact, that the note had never been pre- 
sented for payment, and in his amended answer admits 
expressly, that the endorsement was made before the note 
had been presented, and of course before jt was dis- 
honored. 


Pee Curram. Judgment affirmed. 


DOE ON DEMISE OF WILLIAM MOORE vs. MILLICENT EA- 
SON. , 


Parol evideace may be admitted to show a custom or usage of a place, where 
a contract is entered into, for the purpose of annexing incidents to, aud 
explaining the meaning of terms used in it. But before the incident can 
be annexed, the contract itself,as made, must be proved. The incident 
tannot be used to establish the contract, nor can it be inconsistent with 
the terms of Lhe contract. 


Appeal from the Superior Court of Law of Pitt 
County, at the Fall Term 1849, his Honor Judge Bar- 


TLE presiding. 


Rodman, for the plaintiff. 
No counsel for the defeudant. 
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Nasa, J, This action in ejectment is to recover from 
the defendant a house and lot in the Town of Greenville, 
in the County of Pitt. The demise is laid on the first of 
Januaryj 1849. The plaintiff claims, that the defen: 
dant entered into possession of the premises in 1848 as 
his tenant, and produced evidence tending to prove the 
fact to be so. In order to show, that the tenancy had 
expired at the date of the demise, set forth in the declaras 
tion, he offered to prove, that it was the general usage 
in the Town of Greenville for all leases to expire on the 
day next before the Ist ofeach January. This evidence 
was objected to, but was admitted by the Court. There 
was a verdict for the plaintiff and from the jadgment 
thereon the defendant appealed. 

The only question now presented is, as to the admissie 
bility of this testimony, under the circumstances, ander 
which it was offered. We must take the case as it is sent 
tous. There cannot be a doubt, that parol evidence may 
be admitted to show a custom or usage of a place where 
acontract is entered into, for the purpose of annexing 
incidents to and explaining the meaning of terms used in 
it. The leading case on the subject is that of Hution v. 
Warren, 1 Mason and Welbsly, 466. In that case it was 
decided, that the plaintiff was at liberty to show a cus 
tom, by which a tenant, cultivating the premises, accor- 
ding to the course of good husbandry, was entitled on 
quitting to receive a reasonable allowance for seed and 
labor bestowed on the arable land in the last year of his 
tenancy, 4c. The custom, however, is admissible in 
proof. not for the purpose of establishing the contract, but 
to add an incident not expressly embraced in it, and in 
reference to which the parties are presumed to bave cun- 
tracted. Thus, if the lease in this case was made onthe 
1st of February 1849, or from the Ist of January 1849, for 
and during that year, the plaintiff would be permitted to 
show, that by the usage or custom of Greenville, all 
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leases made within the town and so terminating, expired 
on the day preceding the Ist of January. In that case 
the custom would transport into the contract an incident, 
upon whieh it was silent, but with respect to which the 
parties must be presumed to have contracted. But before 
the incident can be so engrafted, the contract, as made, 
must be proved—the incident cannot be used to establish 
the contract. The expiration of a lease, is as much a 
matter of contract as its commencement ; nor can the in- 
cident be inconsistent with the terms of this contract. In 
the case of Wigglesworth v. Dollison, Douglas 201, ft 
was decided, that a custom, that a tenant, whether by 
parol or deed, shall have the way-going crop after the ex: 
piration of Lis term, is good, if not repugnant to the lease, 
by which he holds. See Ist Smith’s leading cases 300, 
where the case of Dollison is a!so reported, and the nste:. 
The contract of lease in this case may have been for one 
month, two months, or six months, and whether the c2s. 





tom wasapplicable or not, would depend upon the term 
agreed for. 

We think the testimony under the circumstances of 
this case was improperly admitted, and there mast be a 
ventre de novo. 


Pee Coniam. Judgment reversed and venire de novo 
awarded. 
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THE STATE vw JOHN SMALL. = 


tf the weather is so bad, ae to prevent an overseer of a road from working 


Sd ee, ee 
excused. “z% eve. Nab 


pase LM nae RE RS 
County, at the Fall Term 1850, his Honor fanny 


WELL presiding. 


Attorney General for the State. 
No counsel for the defendant. 


Nasa,J. The defendant is indicted, as an overseer of 
the road, set out in the indictment. It was not denied, 
that the road was out of order and not in such repair 
as the law required. The defence was, that, during the 
time specified, the weather was such, that it could not be 
worked. It was shown, that, during the winter of ’49, 
*50, and up to the finding of the indictment, the defendant 
had worked the road five days, and that up to April 
weather was very wet, but that the latter month was f 
Ten bil ons bondathe Sotepiimaepaalladie 
tank Superior Court, which commenced on the #8ad-of 
April. The Court was requested to instruct the jury, that 
the defendant ought not to be convicted, because of ‘the 
state of the weather, and if he hed used due diligenes 
This was declined, but the jury were instructed, shat 
where the law imposed a duty and its execution was 
vented by the act of Ged, the party wes excused. it in 
SS 
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fendant from working on the road, or rendered unavail- 
ing any work he might have done, he ought not to be con- 
vieted. But, if they believed the witnesses, who tes- 
tified to the state of the weather in the month of April, 
and of the road during that month, they ought yo convict 
him, The jury found a verdict against the defendant, and 
from the judgment thereon he appealed. 
» We see nothing in the charge that is erroneous. Whe- 
ther the facts testified to by the witnesses were true, was 
@ proper enquiry for the jury—whether, if true, the defen- 
dant was excused or not, was a question for the Court.— 
we concur in the opinion expressed. We have look- 
the record and see no error, or sufficient cause 


to arrest the judgment. 





Pea Curiam. . Judgment affirmed. 


THOMAS C. SMITH vs. DANIEL CAMERON, 


in overseer io set strictly « bailee, though many of the principles of that ~~ 


relation and many of its duties attach to him. It is his duty to take such 
- empe of the property entrusted to him, as 8 man of ordinary prudence 
would take ef kis own property. 


- ‘Appeal from the Superior Court of Law of Biaden 
County, at a Special Term in December 1850, his Honor 


Saige Deez: poosiding. 


W. H, Haywood, for the plaintiff. 
Strange, W, Winslow and D. Reid, for the defendant, 
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Nasu, J. The action is in case, brought to recover 
from the defendant, who was the plaintiff’s overseer, 
damages for the loss of'a negro man, by the name of férecl, 





its nature, and whereby Israel lost his life. The plaintiff 
owned three fields on the Cape Fear River—two on the 
west side and one on the east. The defendant was’ his 
- overseer, and Israel a hand under him. The lower field 
on the west side of the river was called “Pemberton,” 
below which the defendant and the negroes lived; and 
the upper field was called “The Point,” and lay opposite 
the field on the east side. On the day before the accident 
occurred, the defendant, with Israel and other hands, was 
employed in floating logs out of the field on the east side 
of the river into the current, that by it they might be 
carried off, there being at the time a very large freshet in 
the river, spreading over the low grounds and cultivated 
fields. Late in the evening, the defendant went down the 
river in a boat with Israel, stopt a while at a raft belong- 
ing to a man named Nardin, and then proceeded down 
the river to where he and the slave resided. The next 
morning the defendant came up the river in his canoe 
with Israel, and, after a short stoppage at Nardin’s raf-, 
proceeded on his way to his business in floating off logs. 
Nardin went with them to where their business lay, and 
after working nearly all day, the defendant, still attended 
by Israel, came down to a raft belonging to a man named 
Cameron, where he got out of the boat, and directed Is- 
‘gael to carry Nardin, who was with them,to his own 
raft and then return for him. When Israel left Nardin’s 
‘raft, he crossed directly over to the other side of the fiver, 
where the boat got entangled among the bushes, wag up- 
set, and Israel was drowned. Israel was* about’ forty 
years of age, a stout, active man, a good waterman, and 
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understood the management of boats and canoes, and was 
acquainted with the river. This was proved by a witness 
for the plaintiff, who further stated, that he did not con- 
= that there was any danger, in the main current of 

tiver,to boats or canoes After Israe] was drowned, 
ree other hards, who had been employed in floating off the 
logs, came down the river in the course that the defen: 
dant.had pursued in coming down. The case further 
states, that the usual course and the safest in getting from 
the dwelling of the defendant to the field on the east side, 
when.a fresh was in the river, was through the low 
grounds of the Pemberton and Point fields toa spot oppo 
sitetothe field on the east side. The case does not tell 
us distinctly on which side of the river the raft of Nar- 
din wasmoored. We presume, however, that it was on 
the west side, as itis stated to have been a little above 
where the defendant lived. 

The counsel for the plaintiff moved the Court to charge 
the jury, that the defendant had been guilty of gross neg- 
ligence, which made him liable to the plaintiff’s recovery. 
This was declined ; and the jury were instructed, that it 
was the duty of the defendant to take the same care of 
the plaintifi’s property under his control, that a man of 
ordinary pradence takes of his own ; and, if they believed 
he had not taken such care, or that he had not taken care, 
or that he had placed the slave in a dangerous situation, 
not inthis owner's business and employment, and the loss 
ef the slave was from want of proper care or from un. 
necessary exposure to danger, it was gross negligence 
and the plaintiff was entitled to recover. 

The jary found a verdict for the defendant and the 
plaintiff’ appealed. 

We can see in the instuctions given no error, of which 
the plaintiff has a right tocomplain. In the argument, 
the case was treated as one of strict bailment,and the 
instrnetion asked for placed it upon that ground. An 
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overseer is not strictly a bailee, though many of the prin- 
ciples of that relation and many of itsdaties attach to 
him. It is his duty to take such care of the property 
entrusted to him, as aman of ordinary pradence would. 
take of his own property. The Court could not give the 
instruction asked for—the case discloses no such gross 
negligence. The Court then instructed the jury what 
would amount to gross negligence. Wasthereerror in 
this charge ? We repeat, none, of which the plaintiff 
hasaright tocomplain. The defendant, after spending 
as much time in floating off logs from the field on the east 
side. of.the river,as he thought was prudent and.safe, 
left on his way to his residence on the opposite side of 
the river. He was obliged to cross the river to effect bis 
purpose. Pursuing his ordinary coarse, he stopt at 'aneigh- 
hor’s raft, and directed Israel to put Nardin on his raft 
about two hundred yards below and then toreturn for him. 
That he was in his ordinary course in returning home, is 
shown by his pursuing the same course the night before, 
and from the fact, that the other negroes in their boats 
fullowed in the same direction. Israel was not a boy, ig- 
norant of boating. nor a feeble man, but hale and strong, 
living upon the river, skilful in boating and aceus- 
tomed to managing boats and canoes; and the witness 
of the plaintiff stated, there was no danger in the body 
ofthe stream. To return from Nardin’s raft to Cameron's 
did not require the negro to cross the river, both | 
ing on the same side, and, where he left, about a hundred 
yardsapart. Why he did crossit is not stated; and:cannet 
now be known. We cannot perceive of whatnegligence 
the defendant was guilty, and think his Honor would have 
been justified in telling the jury, there was.no evidengs 
of any negligence. 


Per Curtam. Judgment affirmed. 





JOHN UC. McDUGALD ee. ALFRED SMITH. 


ht inno ef exception toa deposition, that the notice wae given to 
take the depositions of A , B., C. aad others, and the deposition of neither 
A, Boor C. was taken. 

Where a copy of a Statute of another State has becn received in evidence in 
the UVoart below, upon insufficient proof, yet, if it 3 made to appear to this 
Coart from an official and proper source, that the copy,so received in evi- 
dence, was correct, a renise de novo will vot be awarded for that error. 


Appeal from the Superior Court of Law of Columbus 
County, at the Fall Term 1850, his Honor Jadge Barris 


presiding. 


McDugeld, for the plaintiff. 
Strange, for the defendant. 


Nasn, J. The action is in assumpsit on a promissory 
wote by the endorsee. The general issue was pleaded, 
bat the execution of the instrument admitted. The note 
was meade in Maryland, where the payers lived. To 
prove the endorsement, a deposition was offered in evi- 
@enee, which was objected to, and several reasons as- 
signed. The first was the insufficiency of the notice, in 
this, that it notified the defendant that the evidence of 
two witecsses, whose names were mentioned, “and 
others,” would be taken ; and that neither of the persons, 
whose mames were stated, were examined; but others 
were, whose names were not stated. Sccondly, because 
the witnesses were not examined, on interrogatories ; and 
thirdly, because the Clerk of the Court, in passing upon 
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the deposition, had given the defendant, or his counsel, no 
particular notice of the time and place of passing on it. 
These objections were over ruled. It was then objected 
by the defendant, that there was no evidence, that by the 
laws of Maryland, where the endorsement was made, - 
such an instrament was negotiable. To answer this ob- 
jection, the plaintiff offered in evidence a paper 

purporting to be a certified copy of an act of the General 
Assembly of that State upon this subject; its reception 
was opposed, upon the ground that it was not certified 
according to law. His Honor being of a contrary opin- 
ion, it was received. There wasa verdict for the plaintiff 
and the defendant appealed. We concur with his Honor 
in his opinion, as to the admission of the deposition in evi- 
dence. To support his first objection, the defeadant’s 
counsel cited the case of the inhabitants of Ninnot against 
the inhabitants of Bridgewater, 16th Mass, Rep.472... We 
do not consider this case as an authority, by which we 
can be governed or even assisted, in our present enquiry. 
The Court, in that case, place their decision upon the 
statute law of the State. Their language is, “the Court 
being of opinion, that the notice required by statute was 
not sufficient, unless it contained the name of the person, 
whose deposition was to be taken.” ‘There, the notice 
contained the names of several persons, and nothing more 
as to any others. Now, it may be, that the statate’ of 
Massachusetts requires, in so many words, that the names 
of all the persons, whose depositions are to be taken, shall 
beset forth in the notice. If so, the deposition in that 
ease could not be used, as the individual, whose testimony 
was taken, was not named in the notice. Be this, howe 
ever, as it may, the Court, professedly, only gave their 
construction of the statute, and no doubt gave a sound one, 
' But to make it bear upon our decision, or to assist us in 
placing a sound construction on our statute—it is not eu 
ficient, that the statutes are in pari materia ; it wee the 
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duty of the defendant, to show by proper evidence, that 
their direetions and provisions are the same. This he has 
not done. Nor do the Court, in their decision, name the 
statute, so as to enable us to examine it and see how 
far it corresponds with our act. Inthe different States, 
the practice in their several Courts is regulated, mostly, 

r own statutes and usages, and it would be unsafe 
in putting a construction upon our statute, to be governed 
by that put upon a similar one in a sister State, without 
knowing what its provisions are. But there is another 
reason why the decision in Massachusetts, referred to, is 
not an authority in this-case. As before stated, in that 
ease, the notice was to take the deposition of certain spe. 
cified witnesses, and a person was examined, whose name 
it did net contain. There the defendant might well say, 
perbaps, I did not and could not know that any persons 
would be examined, but those named in the notice, other- 
wise I should have attended ; it is a surprise upon me. 
In this case he can rightfully make no sueh allegation; 
he was apprised that the examination would not be con- 
fined to the witnesses named. It was his duty to attend 
or be properly represented, that he might take care of his 
interest. The act of our Legislature points out noform, 
in which the notice sball be drawn; it simply directs, 
that notice shall be given the adverse party. of the time 
and place, when the “commission shal! be executed.” So 
far as the practice under it can be considered a construe- 
tion of it, the notice complained of is proper. We see 
no provision inthe act forbidding it, and no evil or dan. 
ger resulting from it. The defendant, however, farther 
eomplaing on this point, that the persons named in theno 
tice were notexamined. We know of no law requiringa 
party toexamine all or any of the witnesses named: in 
the notice. As well might it be required of a party to 
exarhine all the witnesses be summonses on = trialbefore 

a jury, aad who are in attendance. 











The 2nd exception to the deposition is properly aban- 
doned. 

The 3rd is, that the Clerk passed upon the deposition, 
without giving to the defendant or his counsel any par- 
ticular notice of the time when, gc. The decision upon 
the first point renders it unnecessary to examine this déb- 
jection. 

In admitting in evidence the paper writing, purporting 
to be a copy of the law of Maryland, there was error. It 
was not certified, as required, either by the laws of the 
United States or of North Carolina. For this. error we 
should certainly direct a venire de novo, if it would sérve 
any good purpose. Availing ourselves, as'we have Be- 
fore done in other cases, and as we consider our duly to 
do, of the facilities furnished us by the vicinity of the of- 
fice of Secretary of State, we are satisfied the copy upom 
the trial was a true and correct copy of the Staté 
Maryland upon the subject. We have been supp 
with a eopy of that law, certified as directed by the laws 
of this State. There is no complaint that. the of 
Maryland, is not as stated by the Judge, in his charge.— 
The complaint is, that the evidence, upon which his opin- 
ion was founded, was insufficient and, contrary. te law. 
Towhat purpose grant a venire de-novo, where we are 
satisfied that the law, upon which the case turned, 
been correctly stated to the jury? . Why. send the cage. 
back to another jury, where the rssult must be the same, 
Interest reipublica ut sit finis litium, as hike 


4 Pen Cuntam. 
29 





, ~ 


» NBNRY G, HAMPTON ve. DAVID M. COOPER, ADM'R. 


nen are ag pram ag gent 

his testator, and afterwards dies, and the proceedings on tho 
 ©8. 68, are discontinued, and then administration de bonis non, with the 
» Will ennered, ic granted, this administrator is not liable in any way for 
the costs of the proceedings on the es. a. 

The ones of Matlock v Gray, 4 Hawks 1, cited and approved. 


“Appeal from ‘the Superior Court of Law of Surty 
County, at the Spring Term 1850, his Honor Judge Diex 
presiding. 


* Boyden, for the tiff. 
° Morehead, for i acted 


“Reve, ©. J. The action is assumpsit, and, upon the 
trial-on the general issue, the case was this. Stepheti 
Hayes, as the executor of Moses Crigsman, obtained a 
jeGguwett in Surry Superior Court against Aaron Crisé- 
ith, &hd sued out a ca. sa. and delivered it to the plaia- 
tif, who was the Sheriff of Surry. He arrested the debtor, 
who gave a bond to appear, arid take the benefit of the 
act for the relief of insolvent debtors. He appeared, and, 

] of fraud, an issue was made up. Be- 
fore it was tried, Haynes died intestate; and no further 

i were had on the issue for mere than two 
terms. and the Court discharged the debtor from further 
attendance. Afterwards. the defendant, Cooper, obtained 
letters of administration de bonis non with the will annex- 
edof Moses Crissman; and this action was brought against 
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him in that character for the plainatiff’s fees and com: 
missions on the execution. The Court was of opinion» 
that the action would not lie, and ordered a non suit ; and 
the plaintiff appealed. 

We suppose the administrator of Haynes could not 
have discharged the defendant out of custody, but that the 
power to do so or to complete the execution belonged to 
the administrator de bonis non, as incident to the debt, 
which was a part of the original testator’s goods upad- 
ministered Bat, in fact, the defendant did nothing. inthe 
matter, but the proceedings were at an end before hé 
ministered. Therefore it seems impossible to chi 
in any capacity, by implying a promise to pay t! 
his commissions. The executor, who sued out the execou- 
tion, was doubtless liable for the sheriff’s poundsage,*it 
any body, besides the debtor, was. The sheriff was 
bound to look to the testator’s estate for his 
that might be insolvent, and he did the work at the’ in 
stance of the executor himself, Haynes would)’thidte: 
fore, be liable in his nataral capacity, if at all.: Matlock 
v. Gray & Harper, 4 Hawks 1. If he ‘acted with good 
faith and reasonable prudence in suing out the ca, ‘sa.” 
and ineurring this expense, he might claim to be inde: 
nified ont of the assets, That,” however. it a different 
point from the present. We cannot tell, but that] 

did retain an indemnity out of the assets. © 

did or not, his personal liability excludes that of the“ad- 
ministrator de bonis non ; for the sheriff cannot have’ a 
right to look to both, so'as to imply = separate’ promise 
from each. At common law there was no” | 

tween the executor and the administrator memset 
and this case is not within pertreg er ue 
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“Appeal from the Saperior Court of iweshibeeemes 
County, at the Fall Term 1850, his Honor Judge Cosa 
WA, PF 
 SBlivis an action on the ease, andthe eaniieaiio 
tains three counts: one in trover for the conversion of twe 
slaves. from November 1847, te August 1848; one for 
harboring the said slaves; and one for trading with them. 
The facts of the case, as they appeared on the trial, are 
as. follows: Ja 1843, the plaintiff purchased from one 
Mitchell twe slaves, named Tony and Armistead, thea 
runaway: They were first seen in 1846 or 1847, in Nanse- 
mond County. Virginia, passing as free persons of color, 
of Jack Dougias and Charlies White ; 
they worked for several persons, as free persons, and ex- 
hibited certain papers, called free papers, to several per 
sons : they purehased goods out of the defendant's store 
in 1846 and 1847, and settled the account of 1846 : they 
called on the defendant at his store in the said County, 
and asked him for a certificate of freedom, alleging that 
they had left their free papers, at some point distant from 
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the said store: the defendant called on two of the by- 
standers, to wit, his Clerk, and one Kveritt; for thé latter 
of whom they had worked, to state what they knew about 
their freedom, and they stated, that they had passed as 
free persons, since they came into the neighborhood, and 
that they had scen their papers with the County seal ap> 
pended: thereupon, the defendant gave them a paper 
writing in the following words, to wit: “Newtown, No» 
vember 8th, 1847. The bearer, Jack Douglas, a very 
+tcut black man, about 35 years old, lives in the neighbor> 
heod of my cotton factory, is free and of good character; 
hs partner, Charles White, also a stout black man; (not 
quite so tall as Jack) about 35 yeurs old, is also free; lives 
in this neighborhood and is also of good character ;:they 
are looking for work. (Signed,) Abram Riddick.” » \ital- 
se appeared that they remained in the neighborhood aatil 
the Spring of 1846, when they left, and were apprehended 
at Weldon by one Scott, in the act of taking the cas ; 
that be committed them to Halifax jail, wherethcyremain. 
ed six weeks or two months, and from whickhtheynvrere 
taken by the plaintiff in August 1848, and carried to Nor- 
jolk ; that he paid the jail fees, amounting to forty dollars, 
and two hundred dollars to the jailor for the said Scott ; 
that the said two hundred dollars were paid in pursuance 
of a reward he had offered by advertisement for theirap- 
prehension in 1843. The entire transaction, ns appear, 
took place inthe State of Virginia.. The alleged: free 
papers were identified on the trial, and turned ont te be 
forgeries. ‘The said Scott did not know of the retvardof 
fered, at the time he apprehended the said slaves.’ They 
stated to the defendant, when they applied for the eertifie 
eate, that they wanted to go elsewhere to get work. | 

- The Court charged, that the plaintiff could not recover 
on the eount for tradiug with the said slaves, because it 
did net appear, that any law existed in Virginia, probibi> 
ting such traffic; that he could not recover ou the Seudt 
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for hathoring, because the mere selling of goods by the 
defendant, out of his store, would not amount to harbor- 
ing. On the first count the Cort charged, that any 
wrongtel dominion, exercised by one man over the pro- 
perty of another, amounted to a conversion, and the giv- 
ing Gf the paper writing in question was the exercise of. 
such dominion. To this part of the charge thevefendant 
extepted. On the subject of damages the Court charged, 
that the plaintiff was not entitled to recover the reward of 
two hundred dollars, nor any other sum by way of reward, 
as insisted on by his counsel ; that he was entitled to re- 
cover the value of the hire of the said slaves from Novem. 
ber 1847, te August 1848, the jail fees by him paid, and 
his reasonable expenses in going from Pasquotank to 
Malifax and returning. To the part of the charge, deny- 
eenenetpehecight tectesawghitrentimnggut 
of the damages, the plaintifexcepis. 

There was a verdict for the plaintiff according to Ae 
change <f the Court, aad from the jedgumvent sherovns bet 


parties appealed. 
A. Moore, for the plaintif : 


ast. Was there a converson ! 

Any use of or dominion or control exercised over the 
property of avother, without the authority of the owner, 
is a conversion. G-ecnleaf on Evidence, 642 section. 
it was certainly a high violation of the rights of the 
plaintiff, t0 use his slaves, to place in their possession a 
paper writing, the effect of which might be, to make it 
more difficult for the owner to recover his property, and 
probably to enable them to effect their escape tu a free 
State. Such acts of ownership, exercised over these 
slaves, continued for three years, would bave given the 
ddiendant 2 title to the slaves. White v. White, 1 Dev. 
4- Bat. 100. 
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kis Se cailiaiaiiaiii Riddick should have known to 
whom these slaves belonged, in order to make his conduct 
wrongful. I{ he have not the authority of the owner, the 
aet was a wrong to him—a violation of his rights of pro- 
perty. Ice v. McKay, 3 Ire. 29. 

If the facts of this case do not amount to a conversion, [ 
fear the security of slave property will be very materially 
lessened. Lxcuses would not be wanting, for affording 
" them facilities for continuing out of the employment of 
their owners, or fer effecting their escape out of the State. 





2ad. The Judge ought to have left it to the jary to say, 
what amount of compensation the plaintiff was entitled 
1e, for the wrong which had been done by the defendant. 
The slaves had been runaway several years, and if the se- 
curity of his property had been endangered, or the pro- 
bability of his ultimately losing them had been increas- 


ed by the act of the defendant, it was a risk, for which he 
was entitled to compensation. Similar acts in others 
might have been the means by which the slaves were kept 
out of the employment of their owner, and which justified 
him in exciting public vigilance by offering a large re- 
ward. 

It was not contended on the part of the plaintiff, that. 
he was necessarily entitled to reeover of the defendant 
the $200 which he paid; but that or such other sum 9s 
the jury might think the plaintiff was entitled to under 
all the circumstances. 


The Act of Assembly encourages the apprebension, af 
runaway slaves, by subjecting the owner to pay acertaiu 
sum, to whoever may apprehend them—to this amount 
the plaintiff is clearly entitled. The policy of the eoun- 
try is in faver of the claim, whieb she plaintiff sats 
a reasonable rewnrd. -] res» to Greenfield Bunk 
vitt, 17 Pickering 4. as deciding it:was the duty ‘et ths 
Judge to have left it te thejury to say what was the a: 
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seared of Senneageh th plndadl was enaitted ts estiiattios 
the amoant paid by him or what lesser sum. 


Heeth and Ehringhaus, for the defendant. 


Two questions only are presented : 

tst. Has there been any conversion on the part of the 
plaintiff ’ 

3nd. Hf so, what is the rule of damages! 

ist. A conversion is defined to be, a tortious taking of 
a chattel ; a wronglul assumption of property in it; an 
iMegal ase of it ; or any wrongful act, whereby the defen- 
dant deprives the plaintiff of his property for a short 
time even. Leigh's Nisi Prius, 1477, 1478. 

‘kt is submitted that the defendant has been guilty of 
nene of these acts) He has not taken the property of the 

iff, tortiously or otherwise ; he has assumed no pro- 

perty in it ; he has made no ase of it, illegal, or otherwise, 
ner bas be done any wrongfal act. whereby the plaintiff 
has been deprived of his property for one moment. He 
merely expresses an opinion that two negroes were free, 
who had passed as such, in his neighborhood, for years. 
There is no evidence that this paper was ever seen, at 
any time after it was given to the slaves, orthat they were 
kept from their ewner, in consequence of possessing the 
paper, for one moment ; and it is submitted. that without 
such evidence, it is no more a conversion, than it would 
be, if one were to express the opinion, that a barrel of 
wine was a barre! of water ; indeed, had they been kept 
fram their master. by the aid of these papers. an action on 
the case, and not trover, would hare been the proper 


remedy. 

‘2nd. Sappese however, there was rome evidenee of a 
cepsersion to go te a jury, what is the rule of damages! 
Conlé-the sewasd paid, be added to the actual damages ' 
Leigh, im tis Niwi Prous, page 1500, says the damages 





DECEMBER TERM, 1830. $87 
Glover vs. Riddick. 








are the value of the property, at the time of the conver+ 
sion, or at any subseqoent time; if the plaintiff have’ re 
gained his property, nominal damages are generally to be 
assessed ; but such actual damages, as are necessarily con- 
sequent on the plaintiff's act, may also be given ; the pay- 
ing of this reward, or any reward, was not 
consequent on the defendant's giving this paper, 

was never seen in their possession, the person to whom 
the reward was paid knew not of its being offered more 
than three years before, and the slaves were runaway, 
four years previous to the giving of this paper by the de. 
fendant: what connexion bad the paper, with the pay- 
ment of the reward ? The reward was offered more than 
three years before the paper was given ; the paper, eo far 
as is known, was never seen in the slaves’ possession, af- 
ter it was given, and the reward was a voluntary pay- 
ment, made to a man who had no knowledge of its being 
offered, and made near four years after a Get 'SEe 
fered. - 


Nasu, J. None of the acts of the defendant, whieh'sire 
stated in the case, taken separately or together amonutit 
in law to a conversion. A conversion, to ‘subject a 
defendant in an action of trover, consists either in an ap- 
propriation of the thing tothe party’s own use and bene- 
ficial enjoyment, or in its destruction, or in exercising 
dominion over it in exclusion or defiance of the plaintiffs 
right, or in witholding the possession frcm the defendant 
under a claim of, title inconsistent with his own. Sdéh 
is Mr. Greenleaf’s summary of the acts of a defendant 
to constitute a conversion in the sense of the law’ of 
trover. 2 Vol. of Evi. See 642. Which one of these 
acts, it may be asked, has this defendant been guilty off 
The defendant is a merchant ; aud in 1846 atid-1647 the 
negroes in question first appeared in 
claiming and acting as freemen. They remained in that 
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neighborhood until the &th of November 1849, and during 
that time worked for different persons, openly. They 
purchased goods out of the defendant’s store in 1846 and 
*47, and settled and paid the account of the first year, and 
exhibited to various persons free papers, as they are cal- 
led. the 8th of November 1847, they requested the 

to give them a certificate, that they were free, 
alleging, that they had left their free papers at a house 
some distance off. The defendant called on his clerk and 
a Mr. Everitt, who was in the store, and for whom they 
had worked, to state what they knew of their being free. 
They both stated that the negroes had passed as free, 
ever since they had been in the neighborhood, and that 
they had seen their free papers with the County seal ap- 
pended. The defendant then gave them the certificate 
set forth in the case—in which he certifies they are free. 
This is the only act, upon which the plantiff relies to prove 
aconversion. Admit it was a wrongful act, yet it is not 
every tortious act, affecting the property of another, that 
amounts toa conversion ; thus, cutting down bis trees, 
without taking them away, is no conversion. Myers v. 
Solebay 2 Mod. 245. The giving of the certificate was 
certainly a very indiscreet act, to say the least of it, but 
is no evidence of an act of ownership on the part of the 
defendant—it expressly disclaims it. His Honer, however, 
raled, that the giving the paper writing by the defendant, 
was the exercise of such dominion over the slaves as 
amounted to a conversion. In this opinion we think 
there is error. We agree with his Honor, and for the 
reasons expressed by him, that the plaintiff cannot 
recover upon the counts for harboring or trading with 
the slaves. As, in the opinion of the Court, the plaintif 
cannot recover in this action upon any of the counts in 
his declaration, no opinion is expressed as to the questioa 
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There being error in the charge, upon the count in 
trover, upon which the verdict was given, the judgment 
is reversed and a venire de novo awarded. 








Pex Curiam. Judgment reversed and a venire de nove 


ALEXANDER REID & AL. vs. THOMAS PASS 4 AL. 


W here a petition had been filed in the County Coart by the next of kin of 
an intestate for the sale of negroes forthe purpose of distribution, and a 
sale had been made by a commissioner appointed by the Court, according 
to the prayer of the petitioners, and he had paid over to them what he al- 
leged to be their full respective shares ; it is not competent for these pe- 
titioners to file a subsequent, original petition in the same Court, charg- 
ing that the commissioner hed not paid them their full shares, (they hav- 
ing signed a receipt in full by mistake) and requiring the commissioner 
te account, d&c. aad pay over the balance, Sc. 

Their relief could only be obtained by an application to the County Court 
for a rehearing, if the proceedings of the Commissioner had been con- 
firmed, or by recourse to a Ceurt of Equity to set aside the receipt, if 
given through mistake. 


Appeal from the Superior Court of Law of Caswell 
County, at the Fall Term 1850, his Honor Judge Mansr 


presiding. 


Morehead, for the plaintiffs. 
Kerr, for the defendants. 


Nasu, J. Whatever may be the merits of the peti- 
lioners, they cannot in thesg proceedings obtain the re- 
lief, they seek, The petition was filed at the September 
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Terth 1849, of Caswell Court of Pleas and Quarter Sessions; 
and set forth, that, at January Term 1849, of the Court, the 
defendant, Pass, as executor of Thomas Reid, dec’d, filed a 
petition against the petitioners, as next of kin with the 
testator of John Gamble, dec’d, for the purpose of selling a 
parcel of negroes belonging to the estate of John Gamble, 
in order to make a division among the next of kin: that 
a decree was made for the sale and distribution of the 
proceeds, and Thomas Pass, the present defendant, was 
appointed by the Court a commissioner for that purpose, 
who duly sold the negroes and paid ever to the petitioners 
what, he alleged, was their proper shares, for which they 
gave him a receipt in full, dated in August 1849. The 
petitoners allege, that the receipt was written to be in 
full by mistake and not so intended to be by them, asa 
considerable sum is still due them as next of kin of John 
Gamble. The prayer of the petition is, that the Court 
will “cause a copy of this petition, together with the 
State’s writ of Subpa@na, to be issued and served on the 
said Thomas Pass, as commissioner aforesaid, and as exe- 
cutor of Thamas Reid, requiring him to appear,” &c., 
“and full, true, and prefect answer make,” &c., “and also 
to account and pay to the petitioners the balance,” &c. 
The proceeding throughout is an original one in the 
County Court against Thomas Pass as an officer of the 
Court, and acting as their commissioner. What has bee 
come of the first suit, we are notinformed. It may be 
still pending, or there may have been a report and final 
decree. Whichever may be the case, it is evident the 
petitioners have mistaken their remedy. Ifthe defendant, 
Pass, has in his hands any money arising from that sale, 
which rightfully belongs to the petitioners, he holds it 
still as commissioner, and itis under the control of the 
Court and subject to such orderasthey may make. The 
proper course for the plaintiffs to have taken in the Court 
of law was to move in that,cause, either when the com: 
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missioner made his report, or by the necessary steps, to 
procure, a rehearing or review of such decree as) may 
Lave beenmade. This proceeding cannot be sustained. 
So far as the setting aside the receipt complained of is 
involved, the County Court, as an original matter, has 
no jurisdiction, but asincidental to the discharge ol-his 
duty by its commissioner, it has power both to hearvand 
to grant redress. To a Court of Equity belongs the 
original jurisdiction in such matters. 

The decree made by his Honor below is affirmed, and 
tLe petition dismissed with costs. 


Per Curiam. Deerce affirmed and petition dismissed, 


THOMAS THREADGILL rs JOSEPLE WHITE. 


Where notice has not been given to produce a bill of sale or other instrament 
of writing, or where itsabsence is not satisfactorily accounted for, it is 
not competent to introduce, as evidence of the execation or contents of the 
instrument, the oral admissions or declarations of the alleged maker. 

A party cannot introduce secondary evidence of the contents of a written 
instrument, merely upon shewing that the instrument, though in existence, 
is in another State. - 


The case of Davidson v. Normeat, 5 Ire 555, cited aud approved. 


Appeal from the Superior Court of Law of Anson 
County, at the Fall Term 1850, his Honor Judge Barrier 
presiding. 

This is aa action of assumpsit, which was tricd on the 
general issue. The case was, that the defendant as 
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sheriff sold some slaves under writs of fieri facias against 
the plaintiff ; and the present suit was brought to recover 
a surplus ofthe proceeds after satisfying the executions. 
The defence was, that the plaintiff was not entitled to 
the surplus ; because the slaves were not his, but he had 
conveyed them by deed to one Colson before the defen- 
dant took them. In support of the defence evidence was 
given, that Colson had removed from this State and car- 
ried the bill of sale with him ; and then the defendant of- 
fered a witness to prove the contents of the deed. But, 
upon objection by the plaintiff, the Court ruled out the 
evidence, because the non-production of the instrument 
was not sufficiently accounted for. The defendant then 
offered a witness to prove, that the plaintiff, upon his ex- 
amination as a witness in a suit brought by Colson for 
the slaves, stated that they belonged to Colson and that 
he, the plaintiff, had no interest in them. But the Court 
refused to receive the evidence; and, after a verdict and 
judgment for the plaintiff, the defendant appealed. 


Dargan end Strange, for the plaintiff. 
Mendenhall, for the defendant. 


Rourrix, C. J. It is understood from the ease, that, the 
mode, in which the title to the slaves was supposed to 
have passed from the plaintiff to Colson, as proposed to 
be established by proof of the declarations of the plaintiff, 
was by the deed of conveyance, which the defendant had 
previously alleged. That presentsthe enquiry, whether 
it be competent to prove the title of Colson derived under 
the supposed deed—in other words, the contents and op- 
eration of that instrument—by oral testimony of the plain- 
tiff’s admissions on those points. The Court is of opinion, 
that it is not. It is to be observed, that the title to the 
slaves is the gist of this controversy; and therefore that 
the execution, terms, and legal cffect of the deed, by which 





TECEMBER TERM, 1850 








Threadgill ts. White. 





it was alleged to have passed. were directly in issue. It 
is perfectly settled, that the evidence of its execution, if 
produced, must be by the subscribing witness, and that 
the want of that evidence cannot be supplied by proof of 
the party’s admission in pais. Much less, it would seem, 
ean such an admission supply both the place of the sub- 
scribing witness and the production of the instrument.— 
There have been cases in which, as exceptions to the 
general rule of evidence,the admission of a fact by a par- 
ty was considered sufficient to dispense with the regular 
proof of deeds, They are not numerous, and are stated 
in 1 Phil. Ev. ch. 7, sec. 6; and they seem to be in cases 
in which the subject of the deed was collateral to the 
principal thing in issue. There appears, however, to 
have heen much conflict of opinion on the admissibility 
of such declaration ; and it is admitted, that the Court of 
Exchequer has held, that an admission of the party is 
competent evidence of the contents of a deed. so as to dis- 
pense with its production and proof of its execution. even 
when the contents are directly in issue. Slutterie v. Poo- 
ley, 6 M. & W, 663. That decision has been followed by 
cther cases, in which the doctrine has been either laid 
down or assumed, so that, perhaps, it may be said to pre= 
Vail at this time in that country. It has, however, been 
stoutly resisted both on the bench and by reputable wri- 
ters. The Chief Justice of Ireland. in Lawless v. Queale, 
8 Irish Law Rep. 385, did not hesitate to follow Lord 
Tewrerven, in Blosam v. Elsee, Ry. & M. 187, and said, 
that the doctrine of Slatierie v. Pooley was most danger+ 
ous, as it opens the door to fraud and surprise by false 
testimony of the contents of a deed in the form of the party’s 
admission, instead of having the deeditself. It seems to 
Le in direct opposition to principle: the evidenee being 
received as primary, and the prodaction of the deed, and 
rotice te produce it, and direct proof of its exeeution b3- 
ing dispensed with. For; ifit be attempted to prove the 
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contents by a person, who has read it, the law will not hear 
him, even after proof of execution, unless the non-prodac- 
tion of the deed be accounted for; and the reason is, that 
the law will not trust to the frail memory of any man 
upon that point, when the higher grade of evidence, con- 
stituted by the instrument itself, is kept back, There is 
evidently the same reason for refusing the evidence of a 
person, who deposes upon his recollection of what the 
party said of the contents, That is, indeed, going a step 
farther than in the former instance, since there is not on- 
ly danger, that the witness may have misunderstood or 
not fully remembered what the party said, but also that 
the party may not have remembered and understool 
the terms and effect of the deed correctly. The incon- 
gruity wiil be the more readily seen, if we suppose the 
xaume witness, who is called to prove the party’s admis- 
sions of the contents of a deed, to state also, upon fur- 
ther examination, that he, upon his own knowledge and 
remembrance, could state the contents, and that they 
were entirely different from those stated by the party, 
xo asto show thatthe party by mistake understood the 
deed to operate more strongly against him than in fact it 
dd. Would it not seem as strange a thing as can be, 
that the better recollections of the witness, as they may 
be, of the contents of the instrament—which, perhaps, 
le atte:ted—should not be admissible, while his recollec- 
tions of the par'y’s declared and mistaken recollections, 
as to the contents, should be sufficient to establish them? 
Tere is clearly in each case the danger, that the Court 
aid jury may be misled ; on which the rale of evidence 
rests. which rejects inferior evidence, because better may 
he had, and upon that ground requires the production of 
deeds as the best proof of their contents. In this country 
th: t view seems to have been generally taken of the ques- 
In Wellanl Cunal Company v. Hathawiiy,8 Wend. 


tion. 


181, the 1ule is‘ stated in very correet terms, as Tt seems 
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to the Court, by Mr. Justice Nelson, now of the Supreme 
Court of the United States. After citing several cases, 
he laid it down, as an undeniable proposition, that the ad- 
missions of a party are competent evidence only in cases 
where parol evidence is admissible to establish the same 
facts, or, in other words, where there is not, in the judg 
ment of the law, higher and better evidence in existence. 
He said further, that it would be adangerous innovation 
upon the rules of evidence to give any greater effect to 
the admissions, unless in open Court ; and the tendency 
would be to dispense with the production of the most 
solemn documentary evidence. No case to the contrary 
in this Country has been found; and it is in the experience 
of each member of the Court, that in this State the rule 
on the circuits has always been to require the deed itself. 
The present is the first instance in which a question has 
been raised on it, and the Court feels bound to abide by 
the old rule. 

As to the other point, that secondary evidence of the 
contents of the deed was admissible, because the deed, 
though in existence, was in another State, the case of 
Davidson v. Norment, 5 Ire. 555, is a direct authority the 
other way. - 


Pearson, J. Is it competent to prove the admissions of 
a party, as to the contents of a writing, without notice 
to produce it, or accounting for not offering the writing 
itsel{? 

According to the English cases, such evidence is come 
petent, upon the ground that the admissions of a party 
against his own interest is primary, and not secondary, 
evidence, Slatterie v. Pooley, 6 M. & W.663. Regina 
v. Welch, 2 Car. R. 61 E., ch. 1, sec. 296. One of the 
points on the trial at nist prius was the admissibility. of 
declarations of the defendant, as to his appointment, which 
was in writing. The case was reserved for the consider- 

31 








596 SUPREME COURT. 





Tarkinton ve. Latham. 





ation of the fifteen Judges ; and when it was called for 
argument, the prisoner’s counsel abandoned the point, as 
not debatable. “According to the case of New Hall v. 
Holt, 2 M. & W. 662, and Slatterie v. Pooley, id. 663, I 
must concede, that admissions made by a party, as tothe 
contents of a written documen:, are evidence against 
him.” See Best, on the principles of evidence. 

After much reflection, according to my judgment, the 
“reason of the thing” is against the admissibility of the 
evidence. Itherefore concur in the opinion, that the evi- 
dence was not admissible. 


Per Curran. Judgment affirmed. 


we 


SALLY A. TARKINTON vs. CHARLES LATHAM, ADM'R, &e. 


Where a grand father, since the act of 1806, made a parol gift ofa negro 
woman slave to his grand-daughter, and placed the slave in possession of 
the grand-daughter’s father, with whom she lived, as her property, and 
the negro was always alleged by the father te belong to the grand- 
daughter— Held, that the father, and, of course, any person claiming un- 
der him, were estopped to deny the grand-daughter’s title. 


Appeal from the Superior:Cuurt of Law of Washington 
County, at the Fall Term 1850, his Honor Judge Catp- 
WELL presiding. 

This was an action of trover, brought to recover a ne- 


gro woman, a slave, by the name of Marina, and her two 
children. 
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The plaintiff proved, that Marina was once the proper- 
ty of Zebulon Tarkinton, who made a parol gift of her to 
his grand-daughter, the plaintiff, when she was an infant, 
and quite small. At the time of the gift, the slave was 
delivered to the plaintiff, by the grand father’s taking the 
hand of Marina and placing it in the hand of the plaintiff: 
and, thereupon, Joseph Tarkinton, the plaintiff’s father, 
with whom she was living, took possession of Marina, 
for and on behalf of his daughter. and continued that pos- 
session, repeatedly declaring. that Marina was not his 
property but belonged to the plaintiff, until shortly before 
his death, when he sold and delivered the slave to Thomas 
Myers, the defendant’s intestate. The plaintiff was about 
21 years of age at this trial, and was proved to have lived 
in her father’s family, ’till his death in the year 1841. 

Zebulon Tarkinton, the grand-father, died in the year 
1834, a few years after the gift. Shortly after the death 
of Zebulon Tarkinton, and at the sale of his personal es- - 
tate, one Spruill, who conducted the sale and pro- 
fessed to be the administrator, enquired of Joseph Tar- 
kinton, for Marina, and demanded her of him, that he 
might sell her as the property of said Zebulon. Joseph 
Tarkinton refused to deliver her or permit her to be sold, 
declaring that she was the property of his daughter, and 
had been given to her by her grand-father, the said Zeb- 
ulon, and referred to the witnesses, who were present 
when it wasdone. One of the witnesses appealed to was 
the said Thomas Myers, who thereupon stated, that him- 
self, and another witness, were called on to witness the 
gift: that the said Zebulon did give and deliver Marina 
to the plaintiff, for a nurse, and that Joseph Tarkinton 
then took possession for his daughter. Marina was not 
present at this sale, but was then in possession of Joseph 
Tarkinton, and was at his house. 

It was further proved, that Joseph Tarkinton, while 
Marina was in his possession, claimed her for the plain- 
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tiff, declaring at some times that She was his daughter’s 
property, at others that she was given to his daughter by 
her grandfather in presence of two witnesses; and that 
Myers had often expressed a wish to purchase Marina, 
but said he could get no title as she belonged to the 
plaintiff. 

Myers purchased Marina of Joseph Tarkinton, in the 
year 1841, shortly before which he remarked to a wit- 
ness, “I can now try and get a good title to Mar'na, 
from Joe Tarkinton, for the other witness to the gift is 
dead, and I cannot be compelled to swear against my- 
self.” 

No will of Zebulon Tarkinton was offered in evidence, 
and to show that the said Spruill was administra- 
tor, the plaintiff offered to prove that he took possession 
and sold the goods and effects of said Zebulon, and acted 
as administrator, in the settlement of his estate, and fur- 
ther that at the sale referred to, which was conducted by 
him as administrator, the said Myers became purchaser 
of part of the property sold. This evidence was objected 
to by the defendant, but the presiding Judge, reserving 
the question of its admissibility, permitted the proof to be 
made. It was admitted that Myers had converted to his 
own use, the slave Marina, and alsotwo children, born 
after his purchase from Joseph Tarkinton, and before 
suit. 

It was insisted for the defendant, that the plaintiff could 
not recover, for that she acquired no title by the gift, nor 
had she such an adverse possession against Joseph Tar- 
kinton, as would transfer to her the title to the said slave. 

The Court charged the jury, that, although the parol 
gift in the first instance conveyed no title to the plaintiff, 
yet if the possession of the slave in question were held 
by her, or by her father for her, and, upon a demand being 
made by the said administrator to sell said slave, her sur- 
render was refused ; and therefore she was held by the 
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} laintiff, or by her father for her, three years adversely 
to the title of said administrator; the plaintiff would be 
entitled to recover. 

The jury returned a verdict in favor of the plaintiffi— 
Rule for a new trial for misdirection to the jury, and be- 
cause of the admission of improper evidence. Rule dise 
charged, judgment and appeal. 


Smith, for the plaintiff. 


A. Moore, for the defendant, submitted the following 
argument: 


Ist. The evidence, that Spruill acted as administrator, 
in order to prove that he really was, was inadmissible-— 
All the books on evidence lay down the rule to be, that, 
when an administrator sues upon a cause of action, that 
arose in the life time of his intestate, he must either make 
a profert of his letters of administration, or upon oyer, 
they must be exhibited—if he sues upon a right of action, 
that has accrued since the death of the intestate, the plea 
of the general issue makes it necessary for him to exhibit 
his letters, as a part of his proof. 

If, therefore, Spruill was not the administrator of Zeb- 
ulon Tarkinton, the plaintiff very clearly has no title— 
For the parol gift passed none, and no adverse possession , 
since the death of Zebulon Tarkinton, has been held by 
the plaintiff, against any one who could sue. 

2nd. If the evidence offered established the fact, that 
Spruill was the administrator of Zebulon Tarkinton, it is 
then insisted, on the part of the eee that the plain- 
tiff has no title. 

It is laid down in Story on Bail, 79-80, if A. delivers 
goods to B., to be delivered over to C., then C. hath the 
property and may demand the goods. That principle 
manifestly applies to such articles of personal property, 
the title to which passes by delivery. It cannot be ap. 
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plied to slaves, as our act of Assembly makes all attempts 
to dispose of them by gift void, unless by a deed of gift 
properly attested. 

The gift, then, to Joseph Tarkinton, for his daughter, 
was a mere bailment, to continue at the will of the bailor 
or bailee. 

Nor can the plaintiff make out her title under the 
Statute of Limitations. Whenthe demand was made of 
Joseph Tarkinton, by Spruill, he refused to deliver up the 
negro, alleging that his father had given the negro to his 
daughter. This gave Spruill a right of action against 
Joseph Tarkinton, but not against the plaintiff in this ac- 
tion. She had no possession of the negro, and set up no 
claim to her, in opposition to the rights of the personal re- 
presentative of Z.Tarkinton. If Sprvill could maintain 
no action against this plaintiff, then it is clear that the 
Statute of Limitations did not run inher favor. And for 
the reason, that the action could be maintained against 
Joseph Tarkinton, upon his refusal to deliver the property, 
the Statate then commenced running, and would confer 
title upon him, at the expiration of three years. A pos: 
session to be adverse need not be accompanied with a 
claim of title. White v. White, 1 Dev. ¢ Bat. 260. 

The case shows that the plaintiff never bad an adverse 
possession of this slave. 

$rd. Joseph Tarkinton was not the bailee of the plain- 
tif. It is a necessary part of every contract of bailment, 
that the article bailed should be delivered by the bailor 
or his authorized agent to the bailee. Story on Bail- 
menis 1 and 2. 

4th. The plaintiff’s right to recover, then, rests entirely 
upon the declaration fof Joseph Tarkinton, that he held 
the property for her. Such a declaration cannot pass the 
title. Jones v. Sasser, 1 Dev. & Bat. 452. 
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Rurrin, C. J. The plaintiff could have entertained this 
action against her father upon her coming of age. He could 
not have sct up the grand-father’s title against her, because 
he did not receive the negro to hold for the owner, who- 
ever that might be, but, he received her expressly as his 
daughter’s, and engaged to hold her as the agent of the 
plaintiff and for her. He could not, therefore, dispute her 
right, but was estopped todeny it. That estoppel was 
imparted to Myers, as he bought and received the slave 
from the father, and thus became his privy in estate ; 
and it extends to the defendant, the administrator of 
Myers. The verdict and jadgment, were, therefore, clear. 
ly right on that ground; and as they rest upon the es- 
toppel, arising out of the relation of bailor and bailee, or 
principal and agent, between the plaintiff and her fa- 
ther, any particular demerits of Myers are not to be re- 
garded, since the estoppel would affect any other pur- 
chaser from the father in the same manner. 


Per Curiam. Judgment affirmed, 








a 
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DANIEL McNAIR vs. JOHN A. McKAY, ADM'R, &c. 


No action at law can be maintained, to collect the assets of a deceased man, 
except by his personal representative; but where A., claiming a slave as 
a distributee of B , employs C. to sell such slave, and C. accordingly sells 
the slave and receives the price, he receives it for the use of A., and can- 
not dispute the title of A., but is bound to account with him for the sum 


received. 
The case of Dunwoody v Carrington, 2 Car. L. R. 469, Means ¥ Hogan, 2 
Ire. Eq. 525, and Love vy Edmunds, 1 Ire. 152, cited and approved. 


Appeal from the Superior Court of Law of Bladen 
County, at the Fall Term 1850, his Honor Judge Barrie 
presiding. . 

This was an action of assumpsit, in which the plaintiff 
declared for money had and received, and in the other 
money counts. Pleas, “the general issue. Statute of 
Limitations.” 

On the trial the evidence was, that, some time in the 
year 1848, the defendant’s intestate sold a negre slave 
named Jack, for seven hundred and fifty dollars, and re- 
ceived four hundred dollars, part of the purchase money, 
and said that he was acting as the agent of the plaintiff. 
The negro Jack had belonged to one Dugald Blue, who 
died in the month of August 1828, leaving five children 
with one of whom named Annie, the plaintiff intermarried. 

The purchaser said he thought he had paid the balance 
of the purchase money for Jack, to John F. Blue, who 
was one of Dugald Blue’schildren. Another witness tes- 
tified, that, in 1842 or 1843, he believes in the latter year, 
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he endorsed a note for the intestate to enable him to bor- 
row some money from the bank, the intestate saying, he 
wanted it for the plaintiff, who was expected to come in 
from Tennessee where he resided. 

The intestate said afterwards, he had laid out the mo- 
ney in the purchase of goods. He died in the Fall of 
1844, And the defendant took out letters of adminis- 
tration on his estate, and in October 1846, the plaintiff, 
by a regularly constituted attorney, made a demand upon 
him for the money, which his intestate had received as 
the plaintiff’s agent for the sale of Jack. The.defendant 
refased to pay the amount claimed, which was one fifth 
of the whole purchase money with interest: and the suit 
was commenced in 1848 There was nodistinctevidence, 
that any letters of administration had been taken out on 
the estate of Dugald Blue, dec’d, and the defendant con- 
tended. that, whether there was or not, the plaintiff could 
not recover, for if there had been no administration, no 
person could claim the slave Jack, or his proceeds, except 
as administrator of the said Dugald Blue, and if thene 
had been an administration, the slave or his proceeds be. 
longed to such administrator, or, if he were dead, ‘to .an 
administrator “de bonis non.” 

The Court instructed the jury, that the principles of 
law, contended for by the defendant, were correct, and 
would determine this case in his favor, if the length of 
time and other circumstances would not enable them 4o 
make such presumptions, as would support the plaintiff’s 
tithe—that, if they found that the defendant’s intestate had 
possession of the slave, on the day of sale, eighteen years 
after the death of Dugald Blue, or the plaintiff’s agent 
had sold him as such, and subsequently acknowledged 
that he held the proceeds of such slavefor the plaintiff_as 
his: agent, they were at liberty to make any, andeyery 
presumpziion, as against the defendant's intestate,togap. 
port his.right ta rccover. The jury under thjs.instryation 

32 
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returned a verdict for the plaintiff, and the defendant, af- 
ter an ineffectual motion for a new trial, for misdirection 
by the Court, appealed to the Supreme Court. 


McDugald, for the plaintiff. 
D. Reid and Banks, for the defendant. 


Nasx, J. We see no such error in the charge of the 
Judge below, as to authorize this Court to interfere with 
the judgment. The plaintiff is entitled to retain his ver- 
dict. It is not denied that John McKeethan, the intestate 
of the defendant, as the agent of the plaintiff, sold, in 1838, 
& negro man slave, and received the purchase money, 
which he converted to his own use. The money, so re- 
eeived by the intestate, was received by him to the use of 
the plaintiff. On the part of the defendant, however, it 
was insisted, that the slave so sold by the intestate, had 
belonged to one Dugald Blue, who died intestate in the 
year 1820, and that no action could be brought to recover 
the proceeds of the sale, except by his administrator. The 
principle contended for is correct. Noaction at law can 
be maintained, to collect the assets of a deceased man, 
but by his personal representative. This is not a case, 
however, for its application. The action is not brought 
to collect in the assets of Dugald Blue; but the plaintiff 
seeks to recover the moncy in contest, upon a personal 

contract with the intestate, John McKeethan. If an ac- 
tion had been brought by the plaintiff against the intes- 
tate, to recover the negro, before the sale, or the proceeds 
of the sale, the intestate could not have been heard to de- 
ny the title of the plaintiff in either case ; so neither can 
the defendant who stands in his place. See Dunwoody v. 
Carrington, 2 Car. L. R. 469. Means v. Hogan, 2nd Ire. 
Eq. 525. Love v. Edmonds, 1 Ire. Rep. 152. Story on 


Agency, sec. 217. 
Pea Contam. Judgment affirmed. 
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THEOPHILUS M. BELL ws, WILLIAM B. TOOLEY: 


A Court Martiai is a Court of special and limited jurisdiction. It must be 
organized agreeably to law, and this must be shewn distinctly by every 
one, who seeks to enforce its sentences or justify action under its precepts. 
Therefore, where s company court martial, as is required by our law, 
must be composed of at least twofcommissioned officers, and it did not ap- 
pear in this casethat more than one commissioned officer sat in the 
Ceurt, an execution, issued by a tribnnal so constituted, is void and does 
not justify an officer in acting under it. 


Appeal from the Superior Court of Law of Hyde 
County, at the Fall Term 1850, his Honor Judge Ex. 


presiding. 


Rodman, for the plaintiff. 
Shaw, for the defendants. 


Nasu, J. The action isin trover, to recover the value 
of a horse belonging to the plaintiff, and alleged to have 
been converted by the defendant. The defendant, who 
was a duly qualified officer of Hyde County, justified un- 
der process issued by a military Court martigJ. To sus- 
tain his defence, he produced a paper writing. purporting 
to be a judgment rendered by a company court martial, 
composed of William Fisher, as acting captain, Major 
O'Neal, as acting lieutenant, and the ensign of the com- 
pany, against the plaintiff, for the amount of a fine im- 
posed on him for not attending the preceding muster of 
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the company, of which he was a member; a paper wri- 
tiag, purporting to be an execution signed by William 
Fisher, as captain, to collect from the plaintiff the amount 
ofthe judgment, was also offered in evidence by him; 
and, after objection, admitted by the Court. By color of 
this paper, the horse in question was levied on, and sold 
by thedefendant. He also introduced a paper, under seal 
of the State, purporting to be a commission to Fisher. as 
captain of the company, and bearing date before the sit- 
ting of the court martial, at which the judgment was 
giveti, bat tio commission to either of the other officers. 
who sat on the court martial, was offered. It was proved 
by the commanding officer of the regiment, that he had 
administered the oaths of office to Fisher and O'Neal. 
Phe reception of this testimony was opposed by the plain- 
tiff, but admitted. The plaintiff objected to the reception 
in evidence of the alleged judgment and execution: First, 
because it did not appear, that the officers comprising the 
Court martial Were commissioned officers and authorized 
to'fiold #Court martial. Secondly, because it did not ap- 
pear, that the said officers had been daly qualified by tak- 
ing and subscribing the oaths required by the Act of the 
General Assembly. Rev. Stat. ch. 73, sec. 31. Thirdly, 
because the judgment was void, the plaintiff never having 
had any notice of the proceedings against him. To sus- 
tain his first objection, he offered to prove, that the com. 
mission to William Fisher, offered in evidence, had been 
issued in blank and filled up with the name of William 
Fisher by the commanding officer of the regiment, to which 
the company belonged, after the conversion by the defen- 
dant’; and that Fisher was riot daly elected by the com. 
pany: The Court over-ruled the objection to the com- 
missibdb. 

‘The jary were instructed, that, if the defendant, at the 
time he toek the horse. had ia his hands an éxecution, up- 
6n its face regular, and issued by a court martial, hav: 
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ing jarisdiction of the subject matter, he would be jas- 
tified: that, in this case, the execution appeared upon 
ite face to be regular, and would justify the officer, if 
they should be of opinion, thatthe officers of the Court 
martial were elected by a majority of the company, 
and, at the time they rendered the judgment, the ac- 
ting officers of the company. 

We do not concur in the above opinion. The error 
of his Honor consisted, in considering the paper, pur- 
porting to be an execution, to be a valid one. The 
objection is, that it is not an execution, and therefore 
could confer upon the defendant no authority what- 
ever. 

The first and second objections of the plaintiff to the 
justification, relied on by the defendant, are to the organi, 
zation of the Court. They raise the question, had the in. 
dividuals, assuming to act asa Court martial, any legal 
right to perform the duties of such a tribunal? If they 
had, then his Honor was correct, as to the effect of the 
execution,in protecting the officer. If not, there was no 
legai tribunal, and the whole proceedings were coram 
rion judice,and entirely void A Court martial is a Court 
of special and limited jurisdiction, called into existence 
for a special and limited purpose. It exists only tempora- 
rily, and when the business, for which it is called, is trans- 
acted, it ceases ‘to exist. Sucha Court must be organ- 
ized agreeably to the law, and this must be shown dis- 
tinctly by every one, who seeks to enforce its sentences 
or to justify action under its precepts—the law will 
intend nothing in its favor. Brooks v. Adams, 11 Pick. 
Rep. 441. Mills v. Martin, 19 John. Rep. 7. Wise v. 
Withers, 3 Cranch 331. In the latter case, Chief Jus- 
tice Marsnatt declares, that “the decision of such @ 
tribunal, in a case clearly not within its jurisdiction, 
cannot protect the officer, who executes it.” Much more 
must it fail of such an effect, where, from a defect in 
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its organization, it fails to be a Court. The Court mar- 
tial in this case was ordered under the provisions of 
the act of 1836—Rev. Stat. ch. 73. By the 16th sec- 
tion, “the captain or commanding officer of a company 
shall muster his men at least twice in the year,” and it is 
made the duty of every private to attend the musters, un- 
der a specified penalty. The 17th section authorises “the 
commissioned officers of the company or any two of them 
to meet in Court martial, and proceed to try and deter 
mine on a!! cases, that shall be brought before them,” ¢c. 
This requisition was not observed in constituting the 
Court martial in this case. It is stated in the bill of ex- 
ceptions, that Fisher was the acting captain of the com- 
pany, and O’Neal the acting lieutenant, and that the Court 
martial was composed of them and the ensign of the com- 
pany. Admit that the commission to Fisher was legal, it 
is not pretended, that either O’Neal or the ensign ever had 
been commissioned, and it is explicitly stated, that no 
commission for either of them was produced on the trial. 
This section of the Act requires, that a company Court 
martial shall be held by the commissioned officers of the 
company or anytwoofthem. To constitute, therefore, a 
legal company Court martial, there must be at least two 
commissioned officers. Here, giving the defendant all 
that he cculd ask, there was but one. 

His Honor erred in rejecting the evidence offered by 
the plaintiff, to show, that the commission to Fisher was 
issued in blank and filled up after the conversion. The 
evidence rejected is to be regarded pro hac vice as true. 
Without enquiring inte the objection, that the commission 
issued in blank, here it was shown, that the blanks were 
not filled until after the conversion; and proves con: 
clusively that the Court was not organized according 
to law. 

There is nothing in the third objection of the plaintiff. 
No personal notice to the plaintiff of the time of the trial 
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was, under the Act of 1836, necessary. The 32nd section 
provides, that the calling of the names of the delinquents 
or absentees by the captain or commanding officer, aad 
the proclamation made for their attendance at the suc- 
ceeding Court martial, shall be sufficient notice. This 
provision is a strong reason for holding Court martials, 
in their organization, to a strict compliance with the 
law. 

For the errors pointed out in the opinion of ‘his Honor, 
the judgment must be reversed and a venire de novo 
awarded. 


Per Curtam. Judgment reversed and a venire de novo 


WALDO AND SHERROD vs. ROBERT BELCHER. 


Where a person had in store three thousand one hundred bushels of corn, and 
sold twenty eight hundred bushels of it to A.,but the 2800 bushels were never 
separated from the 3100 bushels and the whole was afterwards destroyed 
by fire, Held, that the property in the 2800 bushels had not passed to A., 
as.there had been no delivery; and therefore A, was not bound to pay 
the stipulated price. And this result follows, whatever may bave been 
the intention of the parties, as tothe property passing presently, on the 

_ @ontract being made. 

The cases of Devan ¥ Fennell, 2 Ire. 36, and Allman v Davis 2 Ire, 12 cited 

and approved. 


Appeal from -the Superior Court of Law of Pitt 
County, at the Fall Term 1849, his Honor Jadge Bar- 
LEY presiding. 
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B. F. Moore and Biggs, for the plaintiffs. 
Rodmaa, for the defendant. 


Pearsox, J. Ferguson 4 Milhado, of Norfolk, had in 
store tor the plaintiffs 3134 bushels of corn. @n the 25th 
of March 1848, the plaintiffs sold to the defendant 2522 
bushels of the corn at $2 60 per barrel ; and in payment 
took the bill of the defendant, (which was never paid and 
was retorned at the trial.) and gave the defendant an or- 
der upon Ferguson & Milhado for the corn, which order 
was returned by themto the defendant. On the 2nd of 
May 1848, the parties agreed, that the plaintiffs should 
draw a bill on Ferguson & Milhado for $117 66, at nine- 
ty days, which the defendant should endorse ; that the 
corn, mentioned in the order. should be subject to the con- 
trol of the defendant, and, should be sold by him before or 
at the maturity of the bill, and the proceeds applied to the 
payment of the bill; and ifthe proceeds should be more or 
less than the amount of the bill, it was to be a mutter for 
future adjustment. The bill was accordingly drawa and 
endorsed, and accepted by Ferguson & Milhado, who 
paid it to the endorser, by whom it was discounted for 
the plaintiffs, and it was finally repaid to Ferguson & 
Milhado by the plaintiffs. The whole of the 3134 bushels 
of corn remained credited tothe plaintiffs on the books 
of Ferguson & Milhado, until June 1848, when it was dee 
s‘royed by fire. The 28224 bushels were never separated 
Srom the bulk of 3134 bushels. 

The action was assumpsit for the price of 28223 bushels 
af corn at %2 CO per barrel, making $1467 15. The 
Court charged, that, if the plaintiffs, on the 25th of March, 
délivered to the defendant, and he accepted the order for 
the corn, the property passed, and the subsequent loss by 
fire fell on the defendant. And, if the property did not 
pass by the transaction of the 25thof March, it did pass 
hy the agreement of the 2nd of May, ifthe evidence was 


believed. 
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The defendant excepts to the charge ; and we thing 
there is error. 

To entitle the plaintiffs to recover, the property of the 
corn must have passed to the defendant, so as to make it 
his corn when it was burnt. We think the property did 
not pass, either by what was done on the 25th of March, 
or on the 2nd of May ; because the corn was not in a con- 
dition to be delivered. The 28224 bushels were not se- 
parated from the bulk. It could not, therefore, be identi- 
fied—it was not specific. The defendant could not tell 
what corn was his. J 

We are relieved from the necessity of discussing this 
question ; because it is settled by several cases directly 
in point. White v. Wilks, 5 Taunton 176. The agree- 
ment was for twenty tons of oil in the vendor’s cisterns, 
and, in point of fact, the cistern contained much more 
than twenty tons. Held at nisi prius, that no property 
passed; because the contract did not attach on any par- 
ticular portion of the oil. The Common Pleas approved 
of the decision. One of the Judges says, “suppose a part 
of the oil had leaked out, can any one say whose oil it 
was!” So,in Bush vy. Davis, 2M.& 8.397. Theagrece 
ment was for ten tons of flax at “Davis’ wharf, by vrow 
Maria.” The vendors had more than ten tons at “Davis 
wharf by vrow Maria.’ The King’s Bench decided, that 
no property passed, although an orler was given for ten 
tons and was accepted by the wharfinger. Lz Brave, J. 
says, “it was to be ascertained what goods the vendee 
was to have.” Something was to be done to ascertain 
the individuality. Blackburn on Sales 124, 56 L. lib. 68, 
and the cases there cited. Austin v. Craven, 4 Taun- 
ton 644. 

It was insisted, that, in this case, no measuring was ne- 
cessary or intended to be made, and there was no reason, 
why the defendant should desire his corn to be separated 
from the bulk, until he made sale of it, and that the par- 

33 
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ties intended by what was done to deliver the corn—to 
pass the property as an executed contract; and so, was 
distinguished from Devan v. Fennell, 2 Ire. 36. 

It is true, when the property is specific and is in a con- 
| @ition to be identified and delivered, and the intention is 
\ proven to be, that the property shall presently pase, it 
\ does pass; although something remains to be due, as to 
put bows upon a wagon, which was sold and delivered, 
Allman v.. Davis, 2 Ire. 12, or to measure, or to weigh, so 
as to ascertain the precise amount. For instance, if I 
sell all the corn ina certain crib at $2 60 per barrel, and 
it is the intention that the corn shall presently pass tu the 
purchaser and become his property, it does pass, although 
it is necessary afterwards to have the corn measured to 
ascertain the amount and fix on the sum to be paid ; be 
cause, supposing the thing to bein a coniition to be de- 
livered, the fact, that something remains to be done to ase 
certain the quantity and fix the amount to be paid, only 
raises a presumption, that it was not the intention of the 
parties, that the property should pass, until the weighing 
or measuring was done. Devan v. Fennel, 2 Ired. 36.— 
But this presumption may be rebutted, and the property 
does pass, if the jury are satisfied, that such was the in- 
tention. Allman v. Davis, 2 Ire. 12, 

But it must be borne in mind, that this is only true in 
regard to such things as areina condition to be deliver- 
ed. If the corn isin bulk, so that there is no telling what 
corn in particular was sold, there the property does not 
pass; although it was the intention of the parties to con- 
sider it as delivered and that the property should pass. 
The intention may rebut a presumption, but it is impossi- 
ble by an intention to change an indefinite into a definite 
thing. If 1 sell one hundred bushels of corn in my crib, 
which contains a thousand, although the purchaser pays 
me the ‘money, and it is the intention, that the property 
therein shall presently pass to him, yet it does not pass; 
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because, it is physically impossible. It cannot be told 
what_corn is his, until it is separated. The purchaser 
could not bring detinue ; because he cannot describe the 
specific thing; and if any of the corn in the crib be stolen 
or damaged, before the one hundred bushels are deliver- 
ed, can it be told whose corn it was? Or rather, would 
not the purchaser have a right to call for one hundred 
bushels of sound corn, the loss or damage to the contrary 
notwithstanding? The vendor should have required the 
vendee to assume the risk, when the corn was put at his 


disposal. 


Per Curiam. Judgment reversed andjvenire de novo 
awarded. 


ALEXANDER McD. WILLIAMS & AL vs. JOSHUA BRYAN ¢ AL 


A bond, given by a person arrested on a ca. sa. for his appearance at Court, 
is réquired by our law to be made payable to the plaintiff in the execu- 
tion ; a bond, otherwise payable, for that reasou alone, will prevent the 
Court from entering a summary judgment. 

Where a person, arrested on 8 ca. ea., gives a bond payable to A. B., who 
makes the affidavit for the ca. sa. and styles himself the agent of C. D. the 
plaintiff, no action can be maintained on such bond, in the name of C. D.; 
for heis not the obligee. ; 


Appeal from the Superior Court of Law of Bladen 
County, at the Fall Term 1850, his Honor Judge Barris 
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Alexander McD. Williams obtained a judgment against 
Joshua Bryan in Bladen County Court, for $11 91 debt, 
and $66 89 costs,and sued out aca. sa. thereon, upon 
which Bryan was arrested by the Sheriff. The affidavit 
on which the ca. sa. was issued, was made by William H. 
White, who states therein that he is the agent of the 
plaintiff in that suit; and the sheriff took a bond from 
Bryan and two others, as his sureties, for his appearance, 
in the sum of $155 60, payable “to William H. White, 
agent for Alexander McD. Williams.” The execution 
and bond were returned to the next term. But Bryan 
did not appear, and thereupon a motion was made against 
the obligors in the bond. But the Court refused it, and 
ordered the bond to be delivered up, and thereupon White 
appealed. In the Superior Court a motion was again 
made on behalf of Alexander McD. Williams for judg- 
ment on the bond, which was resisted on the part of both 
Bryan and bis sureties. But the Court was of opinion, 
that, inasmuch as Bryan did not appear in the County 
Court, the suit was undefended, and therefore gave judg- 
mentin favor of Alexander McD. Williams, for the pen- 
alty of the bond, to be discharged by the payment of the 
debt and costs. The defendants appealed. 


Troy, for the plaintiffs. 
Strange, McDugald and D. Reid, for the defendants. 


Rurrm, C.J. The judgment cannot be supported.— 
The Act of Assembly directs the bond to be made paya- 
ble to the plaintiff in the execution, and for that reason, 
if no other, there could not be a summary judgment on 
this bond. But, if that were otherwise, clearly Williams 
cannot have a judgment in his name on a bond payable 
to White, though White be therein stated <o be his agent ; 
for only an obligee can maintain an action on the obliga- 
tion. Itistrue, the debtor cannot, after failing to appear, 
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adduce any matter of fact by way of defence. But that 
is not material to the present question ; which is, whether 
the party, who moves for the judgment, shows a case on 
which he is entitled to judgment against the defaulting 
debtor. The case may be likened to a default in an ac- 
tion of debt, in which the declaration states a bond to A., 
without deriving any title from A. to the plaintiff; upon 
which, certainly, it would be erroneous to give judgment 
against the defendant, though in default. Here the 
creditor’s own case—the bond, upon its face—showed 
that Williams could not have judgment on it in any form 
of proceeding—whether by action or motion. The de- 
fault admits the whole case stated in the declaration, in 
the one case, or in the bond, in the other. But it admits 
no more, and does net authorise a judgment on the bond 
in favor of any person but the obligee. The judgment 
was therefore erroneous and must be reversed, and that 
of the County Court allowed to stand. The County Court 
ought not, perhaps, to have cancelled the bond. Bat if 
that were erroneous, it did not concern the present ap- 
pellant, as he had no interest in the bond, in a legal sense, 
and had no right to appeal. 


* 


Pee Curiam. Judgment reversed. 
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DOE ON DEMISE OF BENJAMIN C. WILLIAMS rs. WILLIAM 
D. HARRINGTON. 


A Court of Equity has a general jurisdiction to direct the sales of the estates 
of infants, wherever the pnrpose, for which the sale is directed, shall be 
deemed by the Court beneficial to the infants. 

The decree in such a case cannot be impeached in any other case ; neither 
upon the ground, that a guardian was not appointed by the proper Coart, 
nor that there was not due advertisement or competent evidence of it, nor 
that the interest of the infant was not promoted by the sale, nor that, for 
apy other reason, it was not a proper case for a sale, nor that the decree 
did not find the facts, which shewed the sale to be beneficial, nor upon 
any similar grounds. 

Where a decree is made, on behalf of infaats, for the sale of “the lands of 
the deceased debtor lying in Moore County,’’ and a sale is made of sever- 
ral specified parcels of land, the sale ratified, and an order of tke Court 
to convey to a particular purchaser, no exception can be taken to the 
general description of the land in the decree ordering the sale. 

The Court has the power, with the consent of the reported purchaser, to 
substitute ancther person in his place ; theugh, as a matter of wholesome 
practice, such a substitution ought noc to be allowed, before the payment 
of the purchase money, nor, perhaps, Without looking to the rights, even 
of third persons, as ogainst the first purchaser. 

Under an order of the Court of Equity for the sale of the real estate of in- 
fants, the deed of the commissiener appointed to make the sale, by virtue 
of the provisions of the Act of 1827, transferred to the purchaser the legal 
title. 

The cases of Harris v Richardson, 4 Dev. 279, Leary v Fletcher, 1 Ire. 250, 
and Jennings v Stratford, 1 Ire. 404, cited and approved. 


Appeal from the Superior Court of Law of Moore 
County, at the Fall Term 1850, his Honor Judge Battiz 
presiding. 
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The premises descended from his father to the lessor 
of the plaintiff, while he was an infant, and the defendant’ 
claimed them under a deed to him from the Clerk and 
Master of the Court of Equity for Moore County. The 
whole question was on the validity of the defendant's 
title. The deed was made in 1833, and recites, that, at 
August term 1831, the Court by its decree commanded the 
Clerk and Master, after advertisement, to sell certain 
lands belonging to the estate of Benjamin W. Williams, 
deceased, and that, by virtue of that decree, after due 
advertisement according to the decree aforesaid, the 
Clerk and Master set up the following tracts of land for 
sale to the highest ‘bidder on the 29th day of November 
1831, in said County, when Charles Chalmers, John B. 
Kelly, and Daniel McNeil, became the highest bidders 
for William D. Harrington, at the price of $1890, and 
that the said Harrington had paid the same. In considera- 
tion of the premises, the deed then purports to convey'to 
Harrington, the defendant, the premises in fee, describing 
them by metes and bounds. In support of the deed, évi« 
dence was given on the part of the defendant, that, after 
the year 1835, all the original papers and records of the 
Court of Equity for Moore were burnt by accident, in: 
cluding the proceedings on which the recited decree Was 
founded. And evidence was further given by witnesses; 
that, in 1831, a petition was filed in the Court in the 
name of the lessor of the plaintiff by one Charles Chal- 
mers, as his guardian, which set forth in substance, that 
Benjamin W. Willixms, the father of the lessor, had died 
seised and possessed of a large real estate and also ‘enti- 
tled to a large personal estate; that he died very much 
indebted, and all the personal estate had been applied to 
wards the debts, and that several large dehis remained 
unsatisfied, among which was a large debt to one MP: 
Haskill, on which judgment had been obtained, and the 
plaintiffs were about to sue out process to subject the 
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lands of the deceased debtor thereto: that if the lands 
should be sold for cash under execution, they would pro- 
bably be sold at a great sacrifice, and that it would be for 
the interest of the infant heir, as well as bene ficial to the 
creditors, that they should be sold on a reasonable credit 
under the decree of the Court of Equity: And the pe- 
tition prayed that the Court would decree a sale of all the 
lands of the deceased debtor lying in Moore County, upon 
such terms and in such manner as to the Court might 
seem meet. Evidence was further given by witnesses, 
that testimony was offered to the Court, upon the peti- 
tion, to show the necessity of the sale, and that the Court 
decreed the sale of the lands set forth in the petition as 
prayed for, and ordered the Clerk and Master to make the 
sale at auction on the premises, on certain terms therein 
specified, after advertising the same; but the witnesses 
stated, they were unable to recollect, whether the decree 
declared the facts upon which it was made. Evidence 
was further given by the Clerk and Master, that he duly 
advertised the sale in a newspaper printed in Fayette- 
ville, according te the decree, and proceeded to sell the 
lands onthe premises, when John B. Kelly became the 
highest bidder for the tract in controversy in this suit and 
was declared the purchaser and gave bonds for the pur. 
chase money: that he reported the sales to the Court of 
Equity, and the Court passed an order ratifying them, 
and directing the Clerk and Master to convey the lands 
- to the purchasers upon the payment of the purchase mo- 
ney: and that afterwards Kelly paid the purchase mo- 
ney for this tract, and that under his direction and under 
an order also of the Court, he, the Clerk and Master, then 
made the deed tothe defendant. The witness further 
stated, that all the proceedings were recorded. Thecoun- 
sel for the plaintiff objected to that part of the evidence 
respecting the advertisement in the newspaper, without 
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producing the paper, But the Court overruled the éb- 
jection. 

On the part of the plaintiff it was insisted, that Charles 
Chalmers was not duly appointed guardian of his lessor ; 
and, in erder to establish that, he gave evidence that-his 
mother died soon after he was born, and afterwards his 
father resided in Moore Coanty until his death in 1828; 
and that the lessor of the plaintiff lived with his father 
upto bis death, and was then seven years old ; and imme: 
diately afterwards he was taken by his maternal grand 
father to reside with him at Chapel Hill, and that before 
he had been in Orange County twelve months, the said 
Charles (who was the maternal uncle of the lessor) was 
appointed his guardian by the County Court of Orange. . 

The plaintiff’s counsel contended, that the defendant 
had no title under thé deed, on the following grounds: 
that Chalmers was not duly appointed guardian and there- 
fore had no aathority to file the petition: that the Court 
ef Equity had no power to order the sale of land upon the 
facts and for the objects set forth in the petition: that the 
decree did not declare the facts upon which it was found: 
ed: that the Clerk and Master had no authority to con- 
vey to the purchaser, and that his deed, therefore, was ine 
operative: that the defendant was not the purchaser, and 
therefore the Clerk and Master had no authority to cen 
vey to him, and the deed was inoperative: that the peti- 
tion and decree ought to have described particularly the 
lands to be sold, and that they were not sufficiently speci- 
fic in that respect. But the Court held, that neither. of 
the grounds: of objection was sufficient to invalidate the 
defendant’s title ; and, under direetions to that effect, the 
jary found for the defendant, and the plaintiff appealed, 


Strange, Reid dnd- Mendenhall for the plaintifi 
| Winston, Sem, Haughton, eeerenne W. Mitler, for 
the defendant. 


4 
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Rurrix, C. J. Most of the objections are untenable in 
themselves, But without considering them in detail, 
there are some general considerations, which apply to 
them all and show that they cannot detract from the de- 
fendant’s title. It is not necessary to go back further 
than our own statutes, to find a general jurisdiction vest: 
ed in the Courts of Equity of this State to dispose of the 
jJand, as well as the chattels, of infants, for theit benefit. 
‘hose Courts were constituted in 1782, with all the Powers 
and authorities of the Court of Chancery. By the act of 
1762, the powers of the Court of Cliancery, as to orphans’ 
estates, are expressly saved. Then, the act of 1827, after 
reciting that doubts had been entertained, whether any 
Coart could direct a sale to be made by guardians of the 
real and personal estates of their infant wards, except in 
certain cases specified in two previous acts, and that the 
best interests of infants sometimes demand, that such 
sales should be made in cases, to which those acts did not 
éxtend, enacts, by way of remedy therefor, that on the 
application of a guardian by bill or petition, setting forth 
facts, which, if true, show that the interest of the infant 
would be materially promoted by the sale of any part of 
the infant's estate, real or personal, the Court of Equity 
shall cause the truth of the facts to be ascertained, and 
may thereupon decree, that a sale be made by such per- 
sd, in sudh ‘way, and on such terms, as the Court in its 
wisdom shal! ndjudge. Then follow, in the next sectior, 

sions, that the sale shall not be deemed valid, until 
it shall bé ratified by the Court; and that the Court shall 
designate the person to make the title to the purchaser, 
afd that no conveyance shall be made until the Court 
shall order it—with-a provision also for investing the proe 
ceeds of a sale. A jurisdiction over any subject could 
pot be more extensive than: thatof the Court of Equity, as 
confessed or recognised by the statutes quoted. Hit were 
before doubtful, the Act of-J827 thus confers upon the 
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highest equitable tribunal, known to our law, fall power. 
to order the sale of the estates of infants, provided only. 
that the Court shall think it for the interest of the infant, 
in ary way whatever, as to pay debts, for partition, or 
more convenient management, or to produce greater pro- 
fit, or any other purpose deemed beneficial by the Court. 
In the exercise of that power the acts of the Court are,, 
therefore, not to be regarded as those of a Court, not pos. 
sessing a general jurisdiction over a subject, but only a 
special one to proceed on a particular subject for certain 
specified purposes and in a particular way. The cases 
of Harris v. Richardson, 4 Dev. 279, and Leary v. Fletcher, 
1 Ire. 259, are contrasted examples of the difference be- 
tween such general and special jurisdictions, touching 
the very point now under consideration ; namely, the 
powers of the Court of Equity and the County Court to, 
authorise a guardian to sell his ward’s personal property 
(over which those Courts have a general jurisdiction,) 
and the special authority of the County Court to order & 
sale of the infant’s land under the act of 1789. _ That diss 
tinction is further illustrated by the case of Jennings vy, 
Strafford, 1 Ire. 404 ; in which, also, the general rule jg 
recognised, that the judgment or decree of a Court, hav- 
ing gencral jurisdiction over a subject matter, subsisting 
unreyersed, must be respected, and sustains all things 
done under it, notwithstanding any irregularity in the 
course of the preceedings, or error in the decision. Sup- 
posing, therefore, that there may have been irregalari- 
ties or even error in the Court of Equity, still the decree 
cannot be questioned in a Court of law for such causes, 
It is not for another Court to arraign the decree, or the 
orders confirming | the sale and for the conveyance to the 
defendant, | upon such grounds, as that the guardian waa 
not appointed by the proper Court, or that there was not 
due ad¥értisement or competent evidence of it, or that 
the interest of the infant was not promoted by the sale of 
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the land, or that for any other reason it was nol a proper 
case for a sale,or that the decree did not find the facts» 
which showed the sale to be beneficial. For, all these 
matters were necessarily the subjects of consideration for 
the Court of Equity, and must have been passed on in the 
cause, before the decree or order could have been made, 
Having been judicially decided, it cannot be averred, 
that they were not duly and rightly decided. It would 
be monstrous, if the title of a purchaser under the de- 
cree—who paid his money to the Court, and got his 
deed from the Court, as it were—could be impeached 
upon any such grounds, Therefore, all the objections 
must fail upon the principles mentioned, unless it be those 
which insist on intrinsic defects in the decree or orders, as 
not being in themselves sufficient to authorise a sale of 
the premises in dispute and the conveyance to the defen- 
dant. 

The Court cannot suppose, that the petition and decree 
did not describe the land more particularly than “as the 
lands of the deceased debtor lying in Moore County ;” for 
no respectable counsel would draw pleadings nor the 
Court decree in such terms. It was probably thus stated 
by the witness, because, after the destruction of the pa- 
pe they were unable to repeat the particular words or 

more than give the substance. But, if it were other- 
wise, the decree, though less precise than usual, would 
not be so very vague as to be ineffectual, when taken in 
connexion with the subsequent proceedings. It would 
then be as particular as a fieri facias on a judgment a- 
gainst heirs, which runs against the lands descended from 
the debtor; and they are identified by the sale and she, 
riff’s deed. Here any defect, as to the certainty of the 
fand, is gured by the report of the master of the sales of 
the several parcels, and their ratification, and the order 
of the Court to the Master to convey this particular tract 
to the defendant. So it appears, that there could not be 











DECEMBER TERM, 1850 623 





Williams vz. Harrington. 





a mistake as to the identity of the land intended and or. 
dered to be sold, and that actually sold. 

Cases were cited at the bar, in which the Court of 
Equity has refused to allow another person to be substi- 
tuted for the purchaser reported; and it was thence in- 
ferred, that the deed was not properly made to the defen- 
dant. Those cases scem to have been all proper, and this 
Court agrees, that, as a matter of wholesome practice, 
such a substitution ought not to be allowed. before the 
payment of the purchase money, nor, perhaps, without 
leoking to the rights, even, of third persons as against the 
first purchaser: which is the whole extent of thosecases. 
Put although under those circumstances it may be agaitist 
the course of the Court of E-yuity to discharge one bidder 
and take another, yet there is nothing in those cases inti- 
' mating the idea of a defect of power todo so. In thisine 
s‘aice it was done by the express leave of the Court, af 
ter the payment of the whole price, and an order was 
male for a conveyance to the substitute ; and that iscon- 
clusive. ome 

It is competent to the legislature to direct the mode of 
transferring the legal title upen a judicial sale under a 
decree, as.it is on one under execution atlaw. It was 
very meet that some mode should be provided, as the 
decree itself only constituted an equitable title, and con- 
veyances could not commonly be got from the owners by 
reason of their disability. It is at present the provinceof 
the Clerk and Master virtue oficti. But at the period ot 
this transaction it was not. The act of 1827, however, is 
express, that a conveyance shall be made to the purcha 
ser, when the Court shall order it, and by the person who 
shall be designated by the Court. It is certain, then, that 
the estate at Jaw was intended to be transferred byadeced, 
to be executed under the direction of the Court; and, in 
this case, the deed was thus executed, and, consequently, 
it passed the title to the defendant. 


Pen Curiam. Judgment affirmed. 
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Tw this State, land is taxed according to its fee simple value, and wheever 
is owner of the land for the time being is bound to pay the tax: as if an 
estate is limited to A. for life or for ten years, remainder to B. and bis 


heirs, the valuation is assessed, without reference to this division, and 
each must pay the tax, during the time that he is the owner and enjoys the 


possession aud pernancy of the profits. 
It is otherwise in the case of landlord and tenant, where rent is reserved, 
for the rent is in lieu of the land, and the landlord is in the pernancy. of 


the profits of the land: and if the tenant is compelled to pay the tax, he 
may recover from the landlord, or deduct the amount out of the rent. 


’ Appeal from the Superior Court of Law of Beaufort 
County, at a Special Term in January 1850, his Honor 
Judge Barrie presiding. 


No counsel for the plaintiff. 
Donnell and Rodman, for the dcfendant. 


Pearsoyx, J. In September 1846, the defendant leased 
to one Watson a lot, at the corner of Water and Market 
streets in the Town of Washington, 22 feet on water and 
50 feet on market street, for the term of ten years, to begin 
on the Ist of January 1847, free of rent, in consideration, 
that the said Watson would erect on said lot a building 
according to spécifications, and deliver the said building 
to the defendant, her heirs or assigns, at the end of the 
terin in good repair, natural decay alone excepted ; and 
the said Watson covenanted for himself, and his assigns, 
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that, after the erection of the said building, it should be at 
all times insured at a valuation of not less than $2000 
against loss or damage by fire, for the benefit of all per- 
sons having estates therein, with a condition of re entry, 
in case the covenants were not complied with. 

In April 1817, Watson assigned his lease to the plaine 
tiff, in consideration of $2050, Watson binding himself to 
erect the building according to his covenant with the 
defendant. 

Afterwards taxes became payable by virtue of an as- 
sessment, authorised hy an act of the legislature, passed 
at its session in 1846-47. These taxes, amounting to 
$13 20, were paid ona threat of distress, and under pro- 
test by the plaintiff, who demanded of the defendant the 
amount so paid, and, upon refusal, commenced this suit 
by warrant. 

His Honor was of opinion, that the plaintiff was not 
entitled to recover. Inthis we concur. 

By the Revised Statutes, ch. 102, sec. 1, it is provided, 
that a tax of six cents on every hundred dollars thereof 
shall be annually levied and collected from all real pros 
perty, with the improvements thereon. 

By the 2nd section, all real estate held by deed, grant, 
or lease, or by title of dower, curtesy, or otherwise, shall 
he subject to the payment of public taxes, except land of 
the University. honses set apart for divine worship, &e. 

_ Land, then, is taxed according to its fee simple value, 
and whoever is owner of the land for the time being is 
bound to pay thetax. Ifthe estate is divided by giving 
@ particular estate to one—the remainder to another—as, 
ifan estate is limited to A. for life or for ten years, tee 
mainder to B. and his heirs, the valuation is assessed withe 
out reference to this division, and each must pay the tax, 
during the time he is the owner and enjoys the poss:ssion 
and pernancy of the profits. According to this general 
proposition, the plaintiff, being the. owner for the time 
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Being, and enjoying the possession and pernancy of the 
profits, is bound to pay the tax. 

The case of landlord and tenant forms an exception, 
where rent is reserved ; for, the rent is in lieu of the land, 
and the landlord is inthe pernancy of the profits of the 
land. the profit of the tenant being the fruit of his own 
Inbor. Hence, in such cases, the landlord is bound to pay 
the tax, and if the tenant be compelled to pay, he may re- 
eover from the landlord or may deduct the amount oat of 
the rent. But in the case under consideration, no rent: is 
reserved. The defendant receives nothing in lieu of the 
the land, and the entire profits are enjoyed by the plair« 
tiff. He, then, does not come within the reason for make 
ing the ense of ordinary tenants paying rent, an exorptien 
to the general rule. 

Let us see how it operates. A vacant lot, worth say 
$200. is leased for ten years without rent—a building, 
worth say $2000 is erected upon it. The lessee enjoys 
thé entire use and profits of the lot in its improved con- 
dition. The amount of the assessment, and, of course, 
the tax, is increased tentimes. It is right. that the lessee. 
who has the whole profit, should pay the tax; for, in 
fact, the lessor has parted with his entire estate for the 
ten years and stands as a remainder man, and not as a 
Fendlord receiving rent. 

‘Tt is said, the lessor will be benefitted by receiving the 
property in its improved condition at the end of the term. 
That is true, and then he will be bound to pay the tax; 
But, im the mean time, it is manifestly unjust to require 
tie Tessor to pay tax for what he bas never enjoyed ; and 
fliéré is no made of apportioning the tax, so as to show 
What ought to he paid for and on account of the originat 
value, and what for the additional value ; and upon the’ 
Asser f the plaintiff is bound to pay the tax. 

Brighislt cases’ give no aid in deciding this question, 
GS duls 8 abit th What country ts assessed apon thevan 
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nual rent, and if it be not rented, upon such sum as it 
could reasonably be rented for, and the statute providess 
that, in case tenants are compelled to pay the tax, they 

shall have the right to deduct it out of the rent. 38th - 


Geo. 3. 


Per Curran. Judgment reversed.” 


JAMES SLOAN, ADM'R, vs. CYRUS STANLY & AL. 


Where an execution is about to be levied by a constable, the debtor, if he 
has personal property, must shew it, and, if he does not, the officer 


commits no wroag by levying on the land in che first instance. 
So, if it dees not appear that the officer knew of the existence of the person- 


al property, he is justifiable in levying on the real estate. 
If an interlineation appears on the face ofan officer’s return, and there is no 


evidence to shew when it was done, the Court will presume that it was 
done before the return was made, when the officer bad authority to alter 
his return. , 


_ Appeal from the Superior Court of Law of Guilford 
County, at a Special Term in July 1850, his Honor J udge 
Dick presiding. 

This case was submitted to the Court on the following 
facts. 

“On the 4th day of August 1848, Aaron Menden aa 
executor of Moses Mendenhall, deo’d, sued out four 
ferent warrants against one Israel Stanly, which were all 
retarned before a magistrate, and judgment conted 
the 8th day of September, 1848, amounting in all toaiaae 

35 
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the sum of four hundred and fifty dollars ($150.) Exe- 
eutions were issued on the same day, an! levied on two 
ttaéts of land, and the levies were returned to Novem: 
ber Term 1648, of Guilford County Court. After the 
levies aforesaid, and before November Term 1848, Israel 
Stanly, the defendant, died. At February Term 1349, 
the heirs at law of said Stanly were made parties defen- 
dants. At February Term, the Court ordered the lands to 
be sold, and venditioni exponas to be issued, from which 
order the heirs of Israel Stanly appealed to the Superior 
Court. 

After the cases aforesaid were in the Superior Court 
Aaron Mendenhall died, and administration de bonis non, 
-on the estate of Moses Mendenhall, was granted to James 
Sloan, the present plaintiff. In the Superior Court, the 
plaintiff moved for a confirmation of the order of the Coun- 
ty Court, which motion was opposed by the defendants; 
let) Beéause the judgments were void, having been, as 
the defendants alleged, entered up more than thirty days, 
after the date of the warrants, 2ndly. Because the de. 
fendant had personal property, which ought to have been 
levied on, instead of the land. 3rdly. Because, the levies 
wefe fraudulent, and were interlined by the constable, 
afte? they had been returned to Court. 

As to the first objection made by the defendants, the 
Court was of opinion that the first levy, if made on the 
Sth day of September, as it purported to be, was good, for 
by excluding the 4th of August, the day of the levy, and 
excluding five Sundays, the 8th of September would be the 
30th day. As to the second objection, it appeared in 
evidence, that, at the date of the levy, Israel Stanly had 
personal property to the amount of $350, or more, but it 
was admitted by the defendant’s counsel, that he had not 
personal property, to discharge the whole of the said 

a, and there was no evidence tending to prove, 
that the constable was requested by Stanly, to levy on the 





ees 
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personal property, or that the constable knew of the’exis- 
tence of the personal property. It was also proved and 
admitted that Israel Stanly, on the 28th of September 
1848, conveyed the whole of his personal property “it 
trust, to secure other creditors. 

Asto the second objection, the Court was of opinion, 
that the constable was authorized to levy on the land, 
because the personal property was not sufficient to dis- 
charge the four judgments, and therefore the levies were 
not void. 

As to the third objection, it appeared by inspection of 
the levies, that the words, “goods and chattels,” were in- 
terlined in each of the four levies, in a different colored 
ink. The Clerk of the County Court was examined ; he 
stated, that he could not say whether the ‘evies were now 
different, from what they were when they were first re- 
turned to his office: that after the papers were first fe- 
turned to his office, the constable once or twice (by thé 
consent of the clerk,) took the papers to counsel, and ré- 
turned them again to the office. The defendants thon 
proved by a witness, that on the day Israel Stanly was 
buried, he, the witness, informed the constable of ‘his 
death. The constable remarked that he ought to have 
been there, and levied before hisdeath. The Court, being 
of opinion that the defendants failed to prove that the 
levies were interlined after they had been returned to 
Conrt, and had also failed to prove that the levies were 
made after the death of Stanly, therefore ordered and 
adjudged, that the orderof sale made by the County Court 
be confirmed, and that a procedendo issue to the Coun 
Court; from which orders, the defendants prayed for and 
obtained an appeal to the Supreme Court. 


‘Morehead und Miller, for'the plaintiff. °°" “°° °°” 
No counse} for the defendams. 
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Nasn, J. We have examined the exceptions filed 
against the opinion of the Judge, who tried the cause, and 
concur with him in his judgment. The first objection is 
founded, we presume, upon the 7th section of the act of 
1836. It directs, that “all warrants issued by a Justice 
of the Peace shall be made returnable on or before thirty 
days from the date thereof, Sundays excepted, and not 
after,” &c. The warrantin this case literally complies 
with theact. Itis directed “to any lawful officer to exe- 
cute and return within thirty days, Sundays excepted.” 
The exception is, that the judgment is void, because it 
was rendered or entered up more than thirty days after 
the date of the warrant. Looking tothe substance, and 
not simply to the language, and the objection is, that the 
warrant was returned alter the expiration of the time de- 
signated in the act and the judgment was then rendered, 
The warrant was dated on the 4th of August 1848, which 
was Friday, and the judgment obtained on the 8th of 
September. Supposing, that a judgment obtained before 
a magistrate, on a warrant returned after the thirty days, 
as stated in the act, be void, the question does not arise 
here; because, by allowing the four Sundays in August 
and the one in September, the warrant was returned en 
the 30th day. 

‘The second objection is, that the defendant in the exe- 
cution had personal property, which ought to have been 
levied on, and not the land. The case shows, that, atthe 
time the judgment in this case was obtained, three others 
were given against the present defendant in favor of this 
plaintiff, amounting in the whole to $150. Executions 
were issued upon all of them, at the same time, and all 
placed in the hands of the same officer; and all of them 
were levied at the same time. The defendant in the ex- 
ecutions had personal property, but not to an amount suf- 
ficient to satisfy them. Tbe personal property was not 
shown to the officer, nor did he know of its existence.— 
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The Act of 1836, Rev. Stat. ch, 62, sec. 16, expressly te- 

cognises the personal property of a debtor as the primary 

fund for the satisfaction of a Justice’s execution; nor is 

the officer. at liberty to levy it on the land, but when né 

goods and chattels are to be found, or not a sufficiency 
to discharge it. This provision is for the benefit of the : 
debtor, and when an officer is about to make a levy, if the 

debtor has personal property and.wishes to save his land, 

he must show it. If he does not, the officer commits no 

wrong by levying on the land in the first instance. The 

fact, however, disclosed by the case, that the officer did 

not know of the existence of the personal property,.or 

what is the same thing, that there was no evidence to prove 

that he did know it, is decisive of this objection—he could 

not levy on that, of whcse existence he had no knowl. 

edge. Moreover, no possible injury could arise to the 

defendant in the execution or to his heirs, as the former 

had, before the return of the execution, conveyed away, 

by a deed of trust, all his personal property to secure 

debts of a greater amount than it was worth. 

The third exception is, that the levy was fraudulent and 
interlined after it came to Court. The fraud consisted in 
the alleged fact, that, after the levy had been returned to 
Court, the officer had altered his return by interlining 
the words “for the want of goods and chattels.” There 
is nothing in the case to show, when those words were in- 
terlined, whether before or after the return of the levy. 
The constable is an officer, whose official returns are 
made on oath; and, as, before he makes his return; he 
may alter it any manner he pleases, so as to present the 
truth, we are bound in common charity and justice to pre- 
sume in this case, the alteration was made at the time 
when he could legally make it. 

‘In what the fraud consists, of which the defendant com 
plains, beyond the interlineation, we are not positively 
informed. We gather, however, frum the close of the 
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Judge’s opinion, that it was in the alleged fact, that the 
levy was made, after and not before, the death of Israel 
Stanly, the father of the defendants, and against whom 
the jadgment was obtained. The case discloses no evi- 
dence, showing that the levy was ante-dated. 

We concur with his Honor in the view, which he tock 
of the case, and that there is noerror in the proceedings 
in the County Court. The judgment is affirmed; and a 
procedendo will issue to the County Court of Guilford. 





Per Curiam. Judgment accordingly. 





Nore.—There were three other cases, at this Term, between the same 


parties, in which the same judgment was rendered. 


JOSEPH BYNUM & AL. us, MARK BYNUM ¢ AL. 


Akhough it be not error to refrain from giving instractions, unless they be 
asked for ; yet the Judge, when hedoes give instructions, either of his 
own motion or at the party's, should give them in such a way, that they 
be not in themselves erroneous, or so framed as to mislead the jury. 

In order to satisfy that part ofthe law, which requires the attestation of 
subscribing witnesses to a will to be in the presence of the testator, it is 
sufficient if the attestation be in the same room in which he is, previded 
it be mot done in a clandestine, fraudulent way, which would not be in 
the party’s presence. 

Where tyro persons agree to make mutual wills, it would seem, that bad 
faith in the one, either in not making his will or in cancelling it after it 
was made, will not prevent the probate of the will of the other party. 


Appeal from the Superior Court. of Law of Randolph 
County, at the Spring Term 1850, his Honor Judge Bat: 
1LB presiding. . 
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This is an issue of devisavit vel non, upon a script al- 
leged to be the last will and testament of Martha Ward, 
deceased. It bears date, July 13th 1833, and has two 
subscribing witnesses, W. J. Fuller and W. Gates; and it 
gives to Nathaniel Ward, one of the brothers of Martha, 
her half ofa tract ef land, on which they lived, eontain- 
ing 670 acres, eight slaves, a bed and furniture, and all 
her other property. She died in 1834, and Nathaniel 
Ward then obtained probate in common form. Bat in 
1848, some of the next of kin and heirs, who were infants 
at the probate, obtained an order for re-probate, under 
which the present issue was made up. 

Evidence was given, that Martha Ward and her brother 
Nathaniel, (neither of whom had ever been married) lived 
together for many years, and worked their property in 
common ; and that there was some agreement between 
them, that the longest liver should have the whole. At 
the date of the paper she was about sixty years of age. 
Fuller, one of the subscribing witnesses, deposed, that 
Martha Ward had mentioned to him, that she wished him 
todosome business for her, and that some time after- 
wards Nathaniel came for him and said, that he wanted 
him to go and do some business for him and his sister 
Martha: that he went to their house, and at the request 
of Nathaniel, he then wrote his will, giving all his pro- 
perty to Martha: that he thought, but was not certain, 
Nathaniel then requested him to keep his will: that 
Martha Ward was very sick and in bed, and that he then 

prepared a table near the head of the bed, in which she 
was lying, and there wrute her will: that Nathaniel was 
present, when Martha made her will, and assisted in give 
ing him the names of her negroes: that, after he had fin- 
ished the writing, he read it over to her, and she was rais- 
ed tip in bed and signed it, and then laid down again, and 
he and Gates sulscribed it, as witnesses, at thé table, at” 
which it had been written, which was aboat two orilitee’ 
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feet fromthe bed: that she could see the table and the 
witnesses, while they were subscribing, but that he was not 
certain, from the position in which she was lying and of his 
arm, while he subscribed, that she could see the paper at 
that time : and that he thought another paper might have 
been substituted for that she signed, without her knowing 
it: that Nathaniel then left the house, and Martha ex- 
claimed, “Oh! sisters Betsy and Polly,” and began to 
weep: that, as he was leaving the place, after doing the 
business, he saw Nathaniel in the yard, and he asked him 
for his will and he gave it to him, and never saw it af- 
terwards, though he had several times looked over the 
valuable papers in Nathaniel’s pocket book: that he kept 
Martha Ward’s will until herdeath: and that she had 
capacity to make a will. The other witness, Gates, de- 
posed, that he was present when Faller wrote the script, 
and that it was written at a table within two or three 
feet of the head of the bed, in which Martha Ward was 
lying, very sick : that she was raised up, and Fuller held 
her hand while she signed the paper, and that Faller and: 
he then signed as subscribing witnesses at the same ta- 
ble: that, while they did so, Martha could see them, but 
he was not.certain that, from the position in which she 
lay, and of his arm, she could then see the paper, and he 
thought another might have been substituted without 
her knowing it: and that, though very sick, she had 
sufficient testamentary capacity. 

Another witness deposed. that, one or two years after 
Martha’s death, he saw, in Nathaniel’s possession, a pa- 
per purporting to be a will, with two subscribing wit 
nesses, one of whom was the said Fuller, and the other 
he could not recollect ; and that Nathaniel took it up, 
and spoke of his sister Martha, and wept. 

The Court instructed the jury, that, as to the formal 
execution of the script, it was not necessary it should 
be _proxed, that the party deceased actually saw the 
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paper at the time it was subscribed by the witnesses ; 
but it was necessary she should be in such a situation, 
that she could see it, if she wished; and that, if the jury 
believed she could not see it at that time, it was not sub- 
scribed in her presence, within the meaning of the law. 
And the Court further instructed the jury, that, if Nathan- 
iel Ward induced his sister Martha to make a will in his 
favor by making his in her favor, and intended at the 
time to destroy his as soon as he obtained hers, and he 
did destroy it in her life time, it would be such a fraud ia 
procuring the script as rendered it a nullity. | 
The jury found against the script altogether. The pre- 
pounder then moved for a ventre de novo, because the 
sdript, according to the evidence, was so subscribed ia 
the presence of the party as to make it a good will to pass 
the real estate, and, at all events, it was sufficient to pass 
the personalty ; and because there was no evidence to 
be left to the jury, that there was any such fraud as that 
supposed in obtaining the script, and that, if there were, 
it would not invalidate it asa will. The Court refused 
the motion, and stated, as a reason for doing soin respect 
to the paper as a testament, that, though the counsel for 
the propounder insisted in general terms before the jary, 
that the script was properly executed. and read it through- 
out, yet he did not particularly call the attention of the 
Court to the date, nor to the distinction between its exe- 
cution as a will disposing of realty and personalty. 


Miller, McRae and Kelly, for the plaintiffs. 
Haughton, Mendenhall and W. H. Haywood, forthe 
defendants. 


Rurrm. C, J, As the paper was executed before 1840, 
attestation, was not necessary to its validity as a will of 
personalty ; and probably the presiding Judge would not 
have allowed a mistake of that kind—arising from a mere 

36 
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slip of his memory or attention—to prejudice the party, 
and would have granted a new trial, but for the desire 
to “have the ‘litigation put into a way to be termina- 
ted by having the other points decided. The Court thinks, 
however, that the propounder could not only ask for a new - 
trial, bat that he is entitled toa ventre de novo, for error 
in'that part of the instructions. The propounding of the 
Sseript, as disposing of both kinds of property, and reading 
t'thFeugh fo the Court and jury, and insisting in the ar- 
gument that it was well executed to all the purposes in- 
volved in the issue, it would seem, sufficiently presented 
theqistinction between the execution of wills and testa- 
méhts, in 1833, to make it incumbent on the Court to in- 
formethe jury of the distinction, if the Jadge undertook to 
give any instructions at all on the pointsof attestation and 
éxécation. Althoagh it be not error to refrain from giv- 
ing instructions, unless they be asked, yet care must be 
taken, when-the Judge thinks it proper, of his owa mo- 
ti6n “or ‘at the party’s, to give them, that they be not in 
themselves erroneous, or so framed as to mislead the jury. 
Such care was not taken here; for the instruction given, 


‘unaceompanied by any qualification or explanation, may 


have left, and probably did leave, the jury under the im- 
pression, that attestation in the presence of the party was 
requisite to give validity to the paper for any purpose, and: 
may have prevented it from being sustained as a testa- 
ment. © 

But, upon the other points, the Court also deems the 
directions erroneous, considered in reference to the evi- 
detic’; on which they were given. It is true, the terms, 
“in the presénce,” and “within view,” are considered gen- 
erally synonimous; because the sight of the testator is 
the®best means of preventing the fraud, within-the pro. 
vinde'ofthée ‘aet. But they are not perfectly'so; for a 
blind man may make a will. Besides, as the Court here 
said; actual view is never necessary, but it is sufficient if 
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the party mightsee the witness attest, though ina different 
as well as in the same room. For, if actual’sight were ‘re- 
quisite, it would vitiatea will,as was mentioned in Sheers 
v: Glasscock, 1 Salk. 688, if # man did but turn his back 
or look off, though literally present by’ being at the’spot 
where the thing was done. But when the witnes#és'&t? 
tested in the same room in which the testator was lying tnt 
bed, it was good, though the’curtains of the bed were 
closed ; because it was in his power to see them, and theré: 
fore it was construed to be done in his presence. Davy 
& Nicholas v. Smith, 1 Salk. 895. It is not, therefore, the 
feasibility of obtaining anether paper, which will avoid 
the attestation, when all passes in the same room, so that 
the party has opportunity of watching for him or herself; 
for under those circumstances the attestation is prima 
facie good. It is true, it is not to be taken to be conélu- 
sively good. The Chancellorin Longford v. Eyre, 1 Pr. 
Wms. 740, stated, that the bare subscribing by the ‘wit- 
nesses in the same room did not necessarily imply it to’be 
in the testator’s presence; forit might beina corner of the 
room in a clandestine; fraudulent way, which wotld ‘not 
be in the party’s presence. Yet in that case itwas tield} 
that the attestation by the witness in the same foont,‘ by 
the request of the party, could not be fraudulent and Was 
sufficient. Those cases seem to be full authorities fer 
holding, that this attestation, being done openly and with- 
out any clandestine appearance about it, but-in the santé 
room with the testatrix and within two or three feet Of 
her, when she had her senses and nothing intervened be- 
tween her and the witnesses, is good under the stattte; 
It was doue both literally and substantially in herpte« 
sence: which is the safeguard provided by the law) atid 
must be enough, though it may not exclude alt possibte 
chance of imposition. nO 
The Court is not prepared to adopt the proposition? 76: 
specting the supposed fraud of the brother in procuring 
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this will and then destroying his own. No case is found 
like it. There was no misrepresentation of any matter 
of fact then passed or supposed to be existing. If it be 
supposed there was an agreement for mutual wills, it is 
not seen how the validity of the sister’s will could be im- 
peached upon the bad faith of the brother in cancelling 
his. If the agreement was in a form to render it valid, its 
performance could be enforced specifically by the sister 
had shesurvived. But she died first, and the destruction 
of the brother's will became immaterial, because it could 
not have operated, if it had not been destroyed. If there 
was no valid contract be-ween them, then each knew 
that the intended bounty by will depended upon the plea- 
sure of the other in revoking or not revoking his or her 
will, So that, looking at it in ,any light, it is not seen, 
how the supposed conduct of the brother could have ren- 
dered the sister’s will a nullity, supposing it to be in other 
respects valid ; as the preservation of her will would ou- 
ly argue, that she meant to carry out her engagement in 
good faith at all events, or that she had not changed her 
mind as to the object of her bounty. But there may, pos- 
sibly, be more in it than strikes ove at the first blush, and, 
as its decision is not necessary to the determination of 
this case, the Court declines the decision of it. For, sup- 
posing the Jaw to be as laid down to the jury, there was 
pot evidence, as we conceive, to the facts necessary to 
raise the point, It was but a remote inference from the 
evidence, that the sister, then aged and supposed to be 
in extremis, was induced to make her will in considera. 
tion of one in her favor by the brother. But admit that 
she may bave been, there is no evidence that the brother 
contemplated, at the time, the destruction of his, nor that 
he did destroy it in her lifetime. His omission to produce 
it on the trial, fourteen years after her death, (which ren- 
dered it nugatory by the lupsing of the gifts) can authorise 
no inference against him. Ofcourse; no reliance is placed 
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on the testimony of the witness, who speaks of seeing a 
will in Nathaniel’s possession a year or more after Mar- 
tha’s death ; because, as stated, he does not speak of it 
as purporting to be the will of the brother or of the sister» 
nor whether he knew the handwriting to the signatures, 
nor whether the paper was a copy or original. Indeed, 
that is evidence on the other side; whereas this question 
depends upon the defect of proof, by the caveators, of the 
fraud, which they allege and must establish. They of- 
fered no evidence to it but that of Fuller, and that is en- 
tirely deficient. He was under an impression, though 
not certain, that when Nathaniel executed his will he 
asked him to keep it—whether in the presence or with 
the knowledge of the sister, he does not intimate; and he 
said, that, as he was leaving the house, Nathaniel got the 
will from him, and he never saw it afterwards, though he 
had examined the valuable papers in Nathaniel’s pocket 
book. It is singular, if any such understanding existed as 
to mutual wills to be kept by the witness, as is supposed, 
that such an immediate violation of it should not have 
made a permanent impression on the witness, and, indeed, 
that he had not communicated it to the sister. Bat, over- 
looking that, the observation is obvious, that the witness 
does not state that Nathaniel kept all his valuable papers 
in his pocket book, or that he professed to submit all of 
them to his examination, or, especially, that such examin- 
tion occurred during Martha’s life, which is the essential 
point. There is, in truth, nothing relevant to this matter, 
but a vague impression on the mind of the witness, that 
Nathaniel asked him to keep his will, and subsequently, 
on the same day, he took it into his own keeping ; whieh 
affords no clue to an existing intention to destroy it, or 
to its actual destruction then, or at any time in his sister's 
lifetime. The case was, therefore, left to the jury to 
draw an inference of fraud against the party without any 
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evidence, that could in law or reason sustain the imputa- 
tion, 


Fea Cuniam. Judgment reversed and a venire de novo 


SOLOMON HEATHCOCK vs. NELSON PENNINGTON. 


The degree of care to be taken of a hired slave does not differ from that re- 
quired as to other things. 

Jt is erroneous to leave the question of due care to the jury ; simee it is the 
province and duty of the Court to advise them on that point, supposing 
them to be satisfied of certain facts. 

Ordinary care is that degree of it, which, in the same circumstances, a person 
ef ordinary prudence would take of the particular thing, were it his own ; 
and it will differ mueb, according to the nature of the thing, the purpose, 
for whieh it was hired, and the particular circumstances of risk, under 
which @ loss oceurred. 

If an owner Lire out his slave for a particular purpose, it is to be under- 
stood he is fit for it, and, therefore, he may be set to that service, and kept 
at it, im the way thatis usual. If there be risks in such service, it isto be 
presumed the owner must have foreseen them, and provided for them in 
the hire. 

The case of Biles ¥. Holmes, 11 Ire. 16, cited and approved. 


Appeal from the Superior Court of Law of Stanly 
County, at the Spring Term 1850, his Honor Judge Serrie 
presiding. 

The declaration states that the plaintiff hired to the 
defendant a negro’ slave between the ages.of ten and 
twelve years, for the term of one year from, &c., with 
permission to the defendant to eimploy the slave in 
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driving ahorse attached to a whim, at a certain Gold 
mine, belonging tg the defendant, and that the defendant 
undertook and promised the plaintiff te take ordinary 
eare of the said slave during the term; and that the 
defendant, not regarding his understanding aforesaid, 
wholly neglected and refused to take ordinary care of 
the said slave, and, by means of the negligence and 
improper conduct of the defendant, the said slave, while 
in the employment aforesaid, under the defendant, daring 
the term and year aforesaid, viz., on, &e, fell into the 
shaft of the said gold mine, the same being 160 feet 
deep, and was killed and wholly lost to the plaintiff 
to the damages, &c. Plea, not guilty. 

On the trial the plaintifls gave evidence of the hiring. 
as stated in the declaration, and that the negro was of 
the age specified: that on a day in the month of Janu- 
ary, the slave was put to driving the horse to the whin 
of the defendant’s gold mine, at about 9 o’ clock in the 
evening, with orders to continue the driving through the 
hight until the next morning, under the directionsof a 
young man, who was about 19 years of age and was ém- 
ployed as lander, as he is called, at the mouth of the 
mine or shaft. That the whim was about ten feet from 
the mouth of the shaft or pit, which was 160 feet deep, 
and at the surfuee 8 feet long,and 4 feet wide That the 
negro boy did not have an overcoat, but was allowed to 
warm himself at a fire, which was kept up about 24 feet 
from the moath’df the shaft: that upon One occasion, 
When he went to warm, which was just before day light 
inthe morning, and when it was dark, the lander called 
to hin and ‘directed himto start his horse, and the boy, ’ 
being drowsy, ia attempting to go to his horse fell jute 
the pit and was killed. 

"Phe defendant then offered evidence, that he employe 1’ 
a negro boy of his own, and his son, who weré “about th’ 
same age with the hired boy, in the same service to which 
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the plaintifl’s slave was put; which was objected to on 
the part of the plaintiff, but admitted by the Court. 

His Honor, therefore, charged the jury. that the defen- 
dant was bound to ordinary care of the hired boy: that 
his having employed his own sonand slave in the same 
way with the plaintiff’s negro was not arule or standard, 
by which they should measure the care the defendants 
ought to have taken of the plaintiff’s slave ; because, if 
he did not take due care of his own family and property, 
that was no reason why he should not be chargeable for 
want of taking care of theslave he had hired. TheCourt 
then left it to the jury tosay, whether the defendant had 
used ordinary care or not. There was a verdict for the 
defendant, and from the judgment the plaintiff appealed, 


Strange, for the plaintiff. 
Dargan for the defendant. 


Rurrm, C.J. The degree of care to be taken of a hir. 
ed slave does not differ from that required as to other 
things ; and it was correctly so held on the trial. Indeed, 
the declaration lays the defendant’s undertaking to be 
fcr ordinary care of the slave, and that the loss arose from 
the want of due care. It was, however, erroneous to 
leave the question of due care to the jury; since it is the 
province and daty of the Court to advise them on that 
point, supposing them to be satisfied of certain facts — 


’ Biles v. Holmes, 11 Ired. 16. Therefore the judgment 


would be reversed, if the verdict did not appear to be what 
it ought to have been, if the Court had given the proper 
direetiov. For, supposing all the evidence to be true— 
and as to that, there was no dispute—it did not establish, 
we think, a want of due care in the defendant, The jury 
therefore judged. rightly, and their coicien ought not to 


_ be Petaeyos 
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Ordinary care is that degree of it, which .in the same 
circumstances a person of ordinary prudence would take 
of the particular thing, were it his own, Itis manifest 
that it may differ very much according te the uatare,ef 
the thing, the purpose for which it was hired, and the 
pastioular circumstances of risk, under which a losa oer 
curred; a coach, for example, is not kept like a casket 
of jewels. So, a slave, being a moral and intelligent bee 
ing, is usually as capable of self preservation as, other 
persons. Hence, the same constant oversight and-con> 
tol. ace not requisite for his preservation, as for. that of = 
lifeless thing, or of an irrational animal. Again, ifsan 
owner let his slave for a particular purpose, itis to be us} 
dersieod.that he is fit for it; and therefore he may beset 
to, that service and kept at it in the way thatis usual. Ifthe 
hire him, for instance, as a mariner upor a sea voyage, itie 
implied that he is to do the duty of a sailor... Theahip’d 
master, therefore, does the owner no wrong and evinces.no 
want of due, care by sending him for a useful purpotecte 
the mast-head, though it happen that from want of expe- 
rienge or. a, steady head, he fall/and be -hart. If, indeed; 
he were sent aloft in’a tempest and forbidden to use thé 
eommoen means of security by leshing himself te the maat 
or rigging, that would make a difference... But sarely the 
omission to give the slave particular instructions te; use 
those ordinary means of preservation could not sender 
the, bailee liable, as for culpable ueglect ; sinee every ona 
would confide in his.understanding and disposition totake 
eare of himself, as a sufficient. guaranty for his asing, the 
ordinary precautions against the danger, naturally inci 
dent ite the service, Moreover, the owner must have fotec 
seen these risks and provided far thera in the hive. . These 
eonsiderations tend to the conclusion, that the defendant 
hese would aot be liable, if the loss had arisen: froma 
eause naturally connected with the emplaymant, for which 
the:slave washired. For, itseents certain, thatthe plain» 

37 
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tiff knew, that the whim, at which his slave was to work, 
must be within a few feet of the mouth of the shaft, and, 
from the depth of the shaft, that the operations of draw- 
ing off the water and raising the ore must go on night 
and day, and, of course, that the mouth of the shalt would 
not at any time be closed. The hazards of working near 
the open shaft, and in the night as well as the day, were 
the known hazards of the service. Why did not the plains 
tiff warn the boy of his perils from those causes? Be- 
cause he did not conceive, there was the least necessity ; 
and he ought not to complain, that the defendant omitted 
directions, which he thought unnecessary from himself. 
Unless the defendant, then, exposed the boy at an unrea- 
sonable time, or kept him at work for an unreasonable 
period, and the loss arose therefrom, he cannot be deemed 
iegligent. ‘It is stated, that the boy had no over coat.— 
Bat the state of the weather is not given; nor is it stated, 
that be was not otherwise sufficiently clad. Indeed, his 
evndition in that respect is not pretended to have been the 
eaase of his death, or connected with it, saving only that 
he may have been thereby induced to go oftener to the 
fire, and it happened upon the final occasion, when he 
went there, that he fell into the shaft. But admit that the 
boy would not have met with the fate he did, bat for go- 
ing to the fire, or if the fire had been in a different situa- 
tion, yet it cannot be deemed gross negligence not to for- 
bid the boy to go to the fire where it was, or not to have 
one in a different situation, The fire was between the 
boy and the jander, whose station is at the month of the 
shaft ; and it is not stated that such was not its usaal poe 
sition, or that it was not a proper one, Apparently it 
was the most proper. It was there equally convenient to 
the lander and the driver of the horse: and in fact, it 
was, by its light, a better protection te the slave against 
accidentally stumbling into the shaft, as he passed near 
ite mouth.at every round ea which he followed the horse, 
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than if it had been in a different direction. There was 
no such extraordinary hazard to the boys, who worked 
the whim, in going to the fire where it was, as to have in- 
duced the defendant to forbid them or to use any untom: 
mon precautions, or give any particular instructions; for 
example, to keep that fire so as to give a light, or tomake 
the fire in another place. It could not have been anticipa- 
ted, that the boy was running any risk of falling into the 
shaft, which his own intelligence, at his age, would not 
prompt and enable him to avoid, considering him, as we 
must, as possessing the ordinary degree of intelligence 
and instinct of self preservation of persons of his age and 
class. Then as tothe time of making the boy perforni 
this service—that is, at right. As has been observed, it 
is to be inferred that the work could not be stopped dur- 
ing any part of the twenty four hours, without mach hess; 
and that, in fact, it was the course of the business to keep 
at work. It is in that point of view, that the evidence, as 
to the employment of other hands in the same service and 
for the night as well as the day, was relevant and proper: 
not as excusing gross negleet as to one by a similar neg- 
lect as to others, but as establishing the usual and neces» 
sary duties of the employment, and as tending to estab- 
lish the safety, with which it was attended, when pursued 
by others of no more years or discretion than this bnd, 
without any particular supervision. Some one had neces- 
sarily to perform this service at those times. Therefore 
it was not unreasonable, prima facie. It is not to be col- 
lected from the case, that the slave had been worn down 
by labour so protracted, as would ordinarily avercome per- 
eons of his age and condition by fatigue and heavy drowsi- 
ness, so as to deprive them of consciousness and the pow- 
er of self control. On the contrary, we understand that 
this boy took his rest through the day, as it is stated, that 
inthe evening he commenced his duty for the night—there 
being three of them, who performed the task among them, 
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and, probably, by turns. We cannot say that was un> 
reazonable ;. at least, not s0, in its bearing on the point 
now under covsideration, namely, as ordinarily disquali: 
fying a boy like this for taking care of his life by avoid- 
ing the shaft, as with his senses about him he would do; 
and thereby making it incumbent on a bailee, as an act 
of ordinary care, to stop him from work, or appoint a sue 
periotendent to keep him away from the shaft. If the de 
fendant had, for example, sent the boy down the shaft, 
considering his inexperience and timidity, it would, doubt- 
less, have been gross negligence not to provide against 
the accident of his falling, by making him fast to the 
bucket or chain. But with common bodily vigor and or- 
dinary intelligence the boy was capable, after the repose 
of the day, of doing his business on the surface of the 
ground for the night, though near the shaft, without any 
probable hazard of getting into it; and, in the same de- 
gree, the vigilance of the defendant over his safety might 
be relaxed, without exposing him to the imputation of 
negligence, much less, gross negligence. The truth is, 
the event could not have been reasonably apprehended, 
and was not likely to result from the service, nor had any 
natural connexion with it. No one could suppose, that 
the boy, knowing the place and its dangers, would ineur 
the risk of stumbling into the shaft by not keeping wide 
awake. It was his misfortune to resemble the soldier 
sleeping at his post, who pays the penalty by being suri 
prised and put to death. The event is to be attributed 
to one of those mischances, to which all are more or 
lesq exposed, and not, in particular, tothe want of care 
by the defendant. . 


Pes Cuntam. Judgment affirmed. . 
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Where a charter has been granted for a turnpike road and the road opened 
the County Court has no right to convert it intoa public road, unless the 
charter has been duly surrendered, or, from a non-user for twenty years, 
a dedication to the public may be presumed. 

Even in such case the road can only be made a public road jn the manner 
preseribed by the Act of Assembly. The mere appointment of an over: 
seer will pot be sufficient for that purpose. 

The case of Wilson v. Baker,3 Ire. 168, cited and approved. 


Appeal from the Superior Court of Law of Yaney 
County, at the Spring Term 1850, his Honor Jadge Ba‘ 
Lev presiding. 

_- The defendant was indicted as an overseer of a —_— 
read for not keeping the same in repnir. 

Upon the trial, the jury found the following special 
verdict: 

‘That there isa public road, leading from the County 
of Burke through the County of Yancy to the Ten. 
nessee line, and that the same has been used by the 
citizens for the space of nineteen years, that said road 
was made by Isaac T. Avery in 1829, by virtue of a 
charter granted him by the Legislature of North Car- 
olina in 1827 and ’28, which charter authorized said 
Avery to erect toll gates on said road when completed, 
and exact toll from persons travelling the same: that 
gates were put.up and tol!s collected for the first four 
years, but for twelve years past, the gates have been re 
moved and no tolls taken: that the said Avery was wil- 
ling and desirious to surrender said road to the County, it 
being an expense to him, and wished overscers appointed 
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by the Connty Court for the purpose of keeping the same 
in repair: that application was made tothe County Court 
by citizens of the County, to appoint overseers over said 
road ; that overseers were appeinted accordingly and 
hands allowed to work said road : that the present defene 
dant was appoioted overseer over part of said road, a dis. 
tance of about six miles; that the land over which the 
said road passes, belongs to the said Avery; that his 
hands, together with other persons, were allotted by the 
Court, to work under the defendant as overseer: that the 
said Avery acquiesced in the said appointment and al- 
Jotment of hands, and his hands worked under the said 
defendant as overseer by the consent and approbation of 
the said Avery; that a part of the said road, leading from 
Burke County to the Tennessee line, passed over land be: 
longing to other persons : that the defendant was duly'no- 
tified of his appointment : that he has failed to keep the 
said road, over which he is overseer, in good repair, but 
suffered the same to become ruinous, miry, and in great 
decay, for want of due reparation and amendment.— 
Bat whether upon the whole matter aforesaid the said 
John Johnson be guilty of the misdemeanor in said in- 
d'etment specified and charged upon him, the said jurors 
are ignorant, and pray the advice of the Court there- 
upon, and if, upon the whole matter aforesaid, it shall 
appear to the Court, that he is guilty of the misde- 
meanor, in manner and form as charged in the bill of 
indictment, the jury find him guilty—otherwise, net 
guilty. The Court being of opinion againstthe defen- 
dant, it was ordered and adjudged, that he pay a fine of 
five dollars. With which judgment the defendant being 
dissatisfied, prayed an appeal to the Supreme Court, which 
is granted. 


Atiorney Gencral for the State. 
Avery, for the defendant. 
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Pearson, J. Baker v. Wilson, 3 Ire. 168, settles this 
case. There, certain engineers, in the service of the Uni- 
ted States, had surveyed and marked out the line of a 
road, contemplated to be made by the Federal govern- 
ment. The government abandoned the road, and the 
County Court of Yancy, availing itself of the survey an! 
location which had been made, passed an order, that the 
plaintiff, Baker, oversee the road, from the top of thé 
mountain, &c., and assigned hands; among others the 
defendant, who refused to work, and was warranted for 
the penalty. The Court decided in his favor, on ‘the 
ground, that the road had not been established according 
to law, a common public highway, which the inhabitants 
were boundtokeepup. “Gasrox,J. Our laws are expli- 
cit in requiring no new road shall be laid out, but by a judg=- 
ment of the Court upon notice, and a petition filed, and al. 
lows an appeal by any person dissatisfied with the judg- 
ment. Rev. St. ch. 104, and secs. 2 and 3. - These provia- 
ions would be substantially annulled, if the mere appoint- 
ment of an overseer and assignment of hands toa supposed 
road were to be held, per se, a judicial determination thata 
public road be laid out. when none before existed. Such an 
e der may be prima fucie evidence of the existence of the 
road, but it is competent for the inhabitants when sued, 
for refusing to work, or for the person appointed over- 
seer, when indicted for not putting the road in order, 
to shew that there is no such road to be made or te- 
paired.” 

The defendant is indicted as an overseer, for neglect- 
ing to‘keep the road in repair. He says there is no such 
commen highway, and that the order in the County Court 
was void and of no effect: The facts are, that, in 1827, 
the Legislature authorised certain commissioners to lay 
off a road, which road was vested in Col. Avery for 
twenty five years, he undertaking th make and keep it 
in repair, for and during that time, in consideration of 
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the exclusive privilege conferred on him of taking tolls 
und owning it as.a turnpike road. The road was ac- 
eordingly made. and gates erected and toll received for 
some four years, when Avery threw open his gates:and 
allowed any one to travel along it who chose, and he 
expressed a willingness that the County might take it 
as a County road. This state of things continued for 
about, 12 years, when, the County Court, without a pe- 
tition. being filed, and notice given as the statute re- 
quires, nade an order, appointing the defendant: over 
seer, and assigning hands. 

We agree with the defendant, that this is not a. com- 
mon public highway, which the inhabitants are bound to 
keepin repair, It was chartered and originally made.as 
a turnpike. and it has not been changed into a common 
County road. by any such proceeding. as the law requires. 
Avery, by non user, has subjected -his franchise to for- 
feiture ;. but it is not in fact forfeited, and the tight. di- 
vested. That can only he done hy judgment on sci fa; 
on the same principle that an estate of land ean only be 
defeated by force of a condition upon aciual-entryc- 
There has been no surrender of the franchise ; that coald 
only be, with the consent of the legislature, the grantor; 
andthere has heen no “dedication” of the road. to’ the 
public. A dedication, like most other matters, can only 
he effectual with the consent of both parties, Avery 
we will suppose willing to make the dedication 5,still it 
has not been accepted by the proper authority, acting for 
and on behalf of the public; and admitting, that, had a 
p: tition been filed in the County Court, setting out a wish 
to dedicate, and praying that it might be established as 
® common public road, and due notice, wich the: right of 
appeal according to the statute, that the proceeding wou'd 
have heen effectual to make it a eommon public. roads 
sil thet kas not been done...And admitting that, if the 
public had used it as a road and the Cayity-Court had so 
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recognised it, by the appointment of overseers and hands 
to keep it in repair for twenty years, which is the shortest 
time, that there would then have been the presumption of 
a dedication ; still that has not been done, and so there 
has neither been an express nor an implied dedication. 
Several cases were cited, as to the manner of dedicating 
streets, by laying off and settling lots in towns. Those 
cases have no bearing, because the manner of establish- 
ing County roads, is expressly regulated and peas for 
by statute. 

The case may be looked at in another pid of view.— 
The franchise has never been divested out of Avery. Sup- 
pose the defendant had gone on and put the road in good 
repair, and Avery had then erected his gates, as he might 
have asserted a right to do; it would have presented a 
strange state of things! Or suppose the solicitor had sent 
a bill of indictment against Avery for not keeping his 
road in repair, as he had undertaken to do, for the term 
of 25 years, and that and the present indictment were 
called for trial at the same time—a strange state of things 
would have again been presented; and yet, there is no 
question, that Avery has, during all this time, been lia- 
ble to an indictment. Ifhe made a bad bargain or “miss- 
_ed his calculation,” he ought to have petitioned the legis. 
lature to accept a surrender. 

_ It was probably expedient to have this road, provided 

those who used it, would pay for making and keeping it 
in repair; but non constat that it is expedient to establish 
the road, if the labor of a sparse population is to be taxed 
to keep it up. 

The jadgment in the Court below must be reversed, 
and judgment for the defendant. : 


Par Curiam. Judgment reversed and judgment for 
the defendant. 
38 
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Where a sheriff arrested a man on a ca. sa, and committed him to jail, ia 
custody of the jailor, and the prisoner escaped ; Held, that, without a 
‘bond of indemnity, the jailor was only bound to the sheriff for want of 
fidelity or due care in the discharge of his duty. 
A sheriff has a right to takea bond from the jsilor to indemnify him for 
ell losses, to which he may be subjected by the escape of ¢ prisoner, while 
in custody of the jailor, 


‘Appeal from the Superior Court of Law of Orange 
County, at the Fall Term 1850, his Honor Judge Manty 
presiding. 

In this case the following facts are agreed upon by the 
parties: That one Fleming was committed in due course 
of law, as a debtor in execution, at the instance of Boaz 
‘Adatns in one case, and of John P. Mabry in another case, 
to the custody of James OC. Turrentine, the plaintiff, as the 
sheriff of Orange County, and he delivered the said Flem- 
ing to the defendant, Faucett, the jailor of said County ; 
and he remained in close prison until the night of the Ist 
of November 1844, when he made his escape by his own 
nét, assisted by some one from the out-side of the prison, 
by cutting through the iron bars of the window, but with- 
out the knowledge or consent or actual negligence of the 
defendant. The plaintiff was sued for an escape, as she- 
tiff, in an action of debt, by both Adams and Mabry, who 
effected recoveries against him for their debts against 
Fleming. And on the 30th day of August 1849, he paid 
said Adams the amount of his judgment against him for 
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said escape, viz: $3630 69, and for costs of said suit 
$71 43. And on the 30th day of August 1849, he likewise 
paid the said Mabry his said judgment, viz: $620, and 
for costs of said suit $80 82: that on the same day he 
paid to his own attornies in the said two suits $310; and 
in expenses in attempting to arrest the said Fleming, 
£62 50: that the said Turrentine commenced an action 
of assumpsit for said escape against the said Faucett, as 
jailor, on the 15th day of October 1847, in Orange Supe. 
1ior Court; and at March Term of said Court 1849, the 
said plaintiff was non suited therein, and judgment of the 
Court was rendered against him: and that afterwards, 
the said Turrentine, on the 30th day of August 1849, com- 
menced the present action for the same cause of action 
against said Faucett, as jailor: that the said Faucett was 
jailor and the said Turrentine sheriff on the 1st of Novem- 
ber 1844, when the said Fleming made his escape. Upon 
this state of facts, the Court was of opinion, the plaintiff 
was not entitled to recover, and instructed the jury, that 
while the action was believed to be in time and not barred 
by the statute, yet upon the other plea, the plaintiff could 
not recover. There was a verdict in accordance with 
these instructions. 
Rule discharged ; judgment, and appeal. 


W. H. Haywood and J. H. Haughton, for the plaintiff. 
J. W. Norwood and J. H. Bryan, for the defendant, 
submitted the following argument: 


The action is assumpsit, upon the implied undertaking 
of the defendant as jailor. 

The common law only implies an undertaking for rea- 
sonable care, diligence and fidelity. 1 Com. Cont. 222. 
Bac. Ab, master and servant, M., Story on Agency 172, 
182. Atterton v. Harward, Cro. Eli. 349.. Kainy. Os. 
trander,8 Johns. R. 209-10. 
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At common law the action against the sheriff for an es- 
cape, whether voluntary or negligent, was case; it was. 
regarded as a breach of duty and a tort. The same 
principles apply to the action of debt against the sheriff 
upon the statute; it is still regarded as a tort—the action 
is founded “in maleficio.” 2 Bac. Ab. Escape 525, lot- 
ter F. 

The sheriff is subjected upon grounds and for reasons 
of policy which do not apply to the jailor. His (the 
jailor’s) is only a common law liability, so that upon 
the action against him, actual negligence must be proved 
and actual damage shewn. If the sheriff wishes an in- 
demnity from his jailor, all the old books say he must 
take a bond from his deputy, whereby his common law 
liability will be altered and his responsibility enhanced. 

The responsibility of the sheriff has been assimilated 
to that of a common carrier, (the owner of a ship fer 
instance,) who is subjected upon grounds of policy for all 
losses, except those occasioned by the act of God or the 
public enemy, yet his servants and agents are only 
responsible to him for reasonable care and diligence 
and skill. 

If the jailer were considered a wrong-doer and liable 
in the same degree and upon the same principles as 
the sheriff, yet the general rule is, that there is no con- 
tribution between wrong-doers, 29 F.C. L. R. 37, and 
indemnity stands on the same ground. Merryweather 
v. Nixon, 8 T. R. 186. 


Pearson, J. One Fleming, who was in jail under a 
capias ad satisfaciendum, escaped. The plaintiff was 
sued, as sheriff, and forced to pay a large amount to the 
creditors, and brings this action against the defendant, 
his jailor, and declares upon an undertaking to keep the 
said Fleming faithfully and securely, and on failure to 
indemnify and save the plaintiff harmless from all loss or 
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damage. It is stated in the case agreed, that Fleming: 
made his escape without the knowledge or consent, or 
actual negligence of the defendant. 

The defendant by his counsel admits, that there was 
an implied undertaking to keep the prisoner faithfully and 
diligently, but denies, that the law implies an undertak- 
ing to keep safely or to indemnify. 

The Judge in the Court below so decided. To this the 
plaintiff excepts. There is no error. 

For the plaintiff it is said, the sheriff is by law bound 
to keep prisoners safely. The defendant, when he under- 
took to act as jailor, must be presumed to have done so 
with reference to this liability of his principal; hence, 
there is an implied undertaking on his part, so to act as 
to prevent his principal from being subjected to loss; or, 
in other words, there is an implied undertaking to keep 
safely or indemnify. 

For the defendant it is said, the general rule is, that 
agents, servants, and bailees, where the contract is for 
the benefit of both parties, are only liable for ordinary 
neglect. In the case of sheriffs, common carriers, and inn- 
keepers, an exception is made; they are held liable as ine 
surers, except against “the act of God, and the King’s ene- 
mies,” upon the ground of public policy. This reason 
does not extend to their deputies, agents and servants.— 
Therefore, the latter do not fall under the exception, but 
stand under the general rule. 

The argument for the plaintiff clearly shows the expe- 
diency of taking a bond of indemnity, (as sheriffs usually 
do.) But if he neglects to do so, non constat the law will 
imply an undertaking to keep prisoners safe or indemnify. 
An undertaking to act faithfully and diligently, is implied 
by law. This, the jailor is able to do, if he will. But 
when it comes to insuring, that prisoners will be kept 
safely, and indemnifying against acts beyond the control 
of the jailor, and which do not fall within the reach of 








656 ' SUPREME COURT. 





Tarrentine va. Faucett. 





ordinary diligence, it is clearly a differeat question, This 
higher obligation, which the law, from motives of public 
policy, imposes on the superior, can only be imposed on 
the inferior by an express undertaking. Public policy is 
satisfied by hcldingthe superior responsible. As between 
him and his jailor, the general rule applies, unless there 
be an express agreement te indemnify. 

To illustrate: a rail road company,as a common car. 
rier, is bound to insure every article bailed to be carried; 
because, public policy requires it, and it is presumed the 
rates are fixed in reference not only tothe trouble of car- 
rying, but te this liability. 

This poliey does not extend to the conductor of a train, 
and there is no presumption, that he has undertaken a 
higher degree of responsibility, than that which is imposed 
by the general rule, in the absence of an express under- 
taking to that effect, in consideration of higher wages.— 
So, although the company be chargeable, as a common 
eatrier, he is not liable over, without proof of a want of 
ordinary care. 

It is suggested, that if this liability is not implied by 
law, it is unlawful te take a bond of indemnity and sueh 
bend is void ; and that the real purpose of taking these 
bonds is no. to add to the liability, but to inerease the 
security. 

It is against law to take a bond of indemnity, and theres 
by encourage or permit an unlawful act—as to give a 
stranger a key and free access to the jail. But an indem- 
nity from the jailor is an inducement to make him more 
strict and vigilant in the discharge of hisduties, Sheriffs 
bave, for this reason, always been allowed by bond or ex- 
press undertaking of jailors and deputies, to raise the res- 
yonsibility of the inferior to the same degree as that im« 
posed on the superior. 

The practice of taking bonds has been so uniform, that 
we have not been able to find a single case like the pre- 
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sent. There is, however, an old case, in a report of 
high authority, which fully sustains our conclusion.— 
Alterton v. Haurward, Croke Eliz. 349. That was case 
by a bailiff against a debtor for making his escape, 
whereby the creditor recovered of the sheriff, and he of 
the bailiff, on his assumpsit to save the sheriff harmless 
against all escapes; and so the bailiff sought to recover 
of the debtor, for making his escape, by which tort he had 
been subjected todamage. Upon not guilty, it was found 
against the plaintif, The Oourt, was of opinion, “that 
the bailiff was not chargeable tothe sheriff by law, but 
by Ais assumpsit, and this being his voluntary act, shall 
be no eause to charge the defendant, byt shall make 
himself liable.” But they argued, “if the bailif had beev 
chargeable by law, without such promise, an action did lie 
for him against the defendant, who caused him to be 
charged.” 

Upon the authority of this case, in Kain v. Ostrander, 
8 John 207, it is said, “the usual course is to resort to his 
bond of indemnity, and if he has omitted to take one, the 
jailor is only answerable on his implied undertaking to 
serve the sheriff with diligence and fidelity.” And the 
decision is in favor of the jailor, on the ground, that there 
was no evidence of that culpable neglect, which is requisite 
to make a jailor liable. 


Per Curtam. Judgment reversed. 


Nore.—In consequence of the indisposition of Judge 
Nasu, very few opinions were delivered by him at this 


Term. 








GENERAL ORDER. 


Students, preparing to be examiaed for a Superior 
Court Licence, are required hereafter to read Apama’ Doc- 
Trine or Equity, instead of Forstanave. 











APPENDIX 


STATE vs, JOHNSON. 


The following dissenting opinion of Nasn,J., should have 
been inserted at page 651. } 


Nasu, J, The consideration, which I have been able ta 
give to this case, leads me to aconciusion different from 
that to which a majority of the Courthave come. From 
the facts set forth in the special verdict I am of opinion, 
that the road, over which the defendant was appointed 
overseer, was at the time of his appointment a publie 
road or highway, duly constituted ; and that the defen. 
dant was bound to keep it in the repair required by law, 
and for neglecting to do so, he was guilty of a misdemean- . 
or and punishable by indictment. Originally, the road 
was a turnpike, erected under the authority of an Act of 
the General Assembly of the State. It was completed ia 
1830, toll gates erected and the proper tolls exacted from 
those bound to pay them. At the end of four years, the 
gates were removed by the grantee of the franchise, and 
the road thrown open to the public, and so continued for 
twelve years, the citizens of the country, for all that pe- 
riod, passing and repassing as over any other public high 
way. At the end of this time, the County Court, at the 
instance of a portion of the citizens of the County, and 
with the knowledge of the grantee, appointed the defen. 
dant overseer of that portion of the road embraced in the 
indictment. The whele of the road lay within the Coun. 
ty of Yancy. The objection is, that the County Court had 
no power to constitute this road a public road, in the man.. 
ner,in which it was dono, and that, therefore, the ap. 
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pointment of the defendant, as overseer, was void and of 
no effect. Ifthe first proposition fails, the second follows, 
of course, its fate. 

There are three modes known to our law, by which a 
public road may be established—by dedication, by an un- 
interrupted use of it by the public for twenty years, and 
by the mode pointed out fcr legislative acts. -The two 
first are by the common law, and have been repeatedly 
recognized by the decisions of the Supreme Court.— 
Woollard v. McCullock, 1 Ire. 436. State v. Marble, 4 
Ire. 320. Smith v. Harkins, 3 Ire. Eq. 622. When the 
road, in this case, was finished by the grantee, according 
to his contract, he acquired in the land over which it ran, 
for the term specified in his charter, a legal interest, 
which was liable to the payment of his debts, and if sold 
under execution against him, the purchaser would acquire 
a valid legal title to the interest owned by him. Insuch 
case, the ownership of the land or road would be separated 
from the franchise, which would still remain in the gran- 
tee, for it could not be sold. Stute v. Rives, 5 Ire. 297. 
This property or interest in the land or road was suscep- 
tible of being dedicated by the grantee to the public ; for, 
in Smith v. Harkins, his Honor the Curer Justice, in dee 
livering the opinion of the Court, states it as a plain prin- 
ciple, that “private persons may dedicate their land or 
other property to the public.” Here, the owner of the 
turnpike road abandoned it tothe public, by removing hia, 
gates and suffering the public to pass over it free of toll. 
It is true, that no use,short of twenty years, will raise a 
presumption of a dedication; but here there is no room 
for a presumption —the case states he did abandon it to 
the public use, which isin itself a dedication. There 
is no form, by which a dedication shall be made, point. 
ed out inthe authorities ; and I can conceive of no other 
better adapted tothe purpose, more expressive of the in- 
‘tention of the grantee, than the one adopted by him, more 
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especially as the land itself, over which the road ran, 
which is embraced in the indictment, was his freehold. 
I admit, that the grantee here could not, of his mere ac- 
tion, by such an abandonment of the road, strip from 
his own shoulders the obligation of keeping the road in 
repair and throw it upon the public. Something more 
was necessary—the public, through its constituted au- 
thorities, must accept the road. This, I hold, has been 
done by the Connty Court of Yancy, in appointing over- 
seers over the road. In Smith v. Harkins, it is declared 
by the Court, that “the making and regulating roads, 
fences and bridges are the proper subjects of political 
action and are necessarily governed by the will of the 
law making power, or of those,to whom it may be dele: 
gated,” p. 622. This is said in reference to the claim by 
the defendant in that case to erect a free bridge and dedi- 
cate it to the use of the public. The Court admit the 
principle, but qualify it with an exception, “but not so as 
to injure or impair exclusive rights, previously granted 
by the public. To authorise such interference they must 
show the acceptunce thereof by the regular organs of the 
community, the constituted authorities ;” and at page 
620 they show, that the constituted authority meant in 
that case was the County Court. And such is the spirit 
and meaning of the legislative acts of our State. It is 
said, however, that this is not an open question—that the 
case of Baker and Wilson, 3 Ire. 169, is decisive of it — 
Tomy apprehension, that case does not justify the con- 
clusion, which is drawn from it. That conclusion is, that 
the County Court of Yancy could not, by their acceptance 
of the road in this case, constitute ita public road—that, 
in order to constitute it such, by their action, the direc. 
tions of the act of 1784 must be pursued; nor would it : 
have been an authority in this case, if it had so decided. 
The facts in the two cases are essentially different. What 
were they inthe former? The Government of the Uni- 
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ted States, by its agents, had surveyed and marked outa 
line of road, contemplated to Se made under its authority ; 
but no such road was opened; and the County Court, 
acting upon the idea, that the survey constituted a public 
road, appointed the defendant an overseer upon it. The 
Court decide, that the appointment of the overseer was 
void; and the opinion shows clearly why it was so. His 
Honor Judge Gaston says: “Our laws are explicit in re- 
quiring that no new road shall be laid out, but by a judg- 
ment of the Court upon petition filed.” “These require- 
ments, (that is, as set forth in the 2nd section of the act of 
1784,) would be substantially annulled, if the mere ap- 
pointment of an overseer or assignment of hands to a sup- 
posed road were to be held, per se, a judicial determina. 
tion, that a publie road be laid out, where none existed be- 
fore.” In speaking of the liability of the overseer and 
hands, the opinion concludes, “But neither the one nor the 
other have failed in the performance of duty in regard tc 
a public road, if it appear, that such road has no existence 
either in law or in fact.” This opinion, as I understand 
it, establishes this proposition, and no other, that when 
there is no road in existence, no road de facto, the County 
Court cannot lay off or establish a new road on land 
previously granted without pursuing the requirements of 
the act of 1784. If the decision had the effect now attri- 
buted to it, it would be a virtual abrogation of the com- 
mon law mode of establishing public roads; andthat would 
be directly in conflict with the opinion of this Court in 
Woolland and MeCullock, where it is decided, that the 
common law modes of establishing public roads are not 
repealed by our Statutes or any of them. In this case, 
there wasa public highway in existence, when the order 
was made appointing the defendant an overseer over it 
—a road established by the highest authority known to 
the faw in thé establishment of roads, and which had 
been used by the publie for twelve years as a public road. 
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-To such a state of facts, the case of Baker v. Wilson does 
not apply, nor could the Court have intended it should. 
Suppose the road had been kept up as a turnpike, un. 
til the expiration of the charter, and either the Leg- 
islature had refused to re charter it, or the owner did 
not desire it; or suppose, that the owner of the fran- 
chise had, after erecting the road, forfeited it, and by due 
course of law the charter had been repealed—or suppose 
the owner of a tract of land, adjoining the town of a new- 
ly established County, opens a road through it to the town 
and gives it to the public—can it be pretended, that in 
either of these cases, the County Court cannot adapt the 
road, as a public road, without a petition regularly filed 
and a jury? Where the necessity of a petition—the road 
is already in existence? Where the necessity ofa jury 
—it is already laid off? Whether the public interest or 
convenience requires a public road there, the County 
Courtsare the exclusive Judges. The language of the 
acts of 1784 and 1813 strongly sustains I think, the view 
taken by me. It is, “the Courts of Pleas and Quarter 
Sessions shall have full power and authority, &c., to order 
the laying out of public roads,” &c., evidently showing, 
that the provisions in them extended only to the estab. 
lishing of new roads. But it is further said, the owner of 
the franchise could not surrender it to the County Court. 
Let that beso. It is not necessary in my view to decide 
that question here. The freehold in land may be in one 
person, ard a right of way overitin another. The owner- 
ship of the road aad franchise are separate and distinct 
interests are governed by separate and distinct rules. In 
conclusion, I can but repeat, that, in my opinion, the ded- 
ication of the road in question was complete so far as 
the owner of it was concerned, when he removed his gates 
and abandoned it to the use of the pubic, for it is rather 
the intention of the owner, than the length of time of the 
use, which must determine the fact of dedication ;~ 
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Woolidge on Ways, p. 11,and 11 East 376; and that the 
County Court had the power to accept the dedication, and 
by the appointment of overseers did acceptit. I consider 
the opinion of the Court in this case, as materially shak- 
ing the authority of those previeusly made by the Court, 
on the subject of public roads. 


al 








ERRATUM. 


PAGE 413—10th line from bottom—-:ead “count” for 
**Court.” 

















IN DEX. 


oot To. Dos 


ACCOUNT, ACTION OF. 
1. In the action of account 
there are two judgments; 
first, that the plaintifl and 
defendant account togeth- 
er; secondly, that the plain- 
tiff or the defendant recov- 
er the balance found to be 
due from the one to the 
other. McPherson v. Me- 
Pherson. 391 


2. In order to obtain the first 


judgment, it is not necessa- 
ry for the plaintiff to shew 
that the defendant is in- 
debted to him as bailiff, &c. 
He need only shew that he 
is bound to account with 
him as bailiff, or as a ten- 
ant in common, who has 
been in the pernancy of the 
profits, and the og to this 
judgment can only be bar- 
red by proof on the part of 
the defendant that he has 
already accounted, or by a 
denial, uncontradicted on 
the part of the plaintiff, of 
the existence of any such 
relation between the parties 
as gives the plaintiff a right 
to eall for an account.— 
Ibid. 

. Where there are several 
tenants in common, some 
of whom have been in the 





‘receipt of profits and some 
not, each of the latter must 
bring his own action of ac- 
count for what he claims 
—they cannot bring a joint 
action in the names of two 
or more, to recover their 
several shares, Ibid. 

4. So where several tenants 
in common receive the pro- 
fits, unless it can be shewn 
that they received them 
jointly as partners, an ac- 
tion of account — be 
brought against them joint- 
ly, in oan must be sued 
separately. Ibid. 

5. If either of these cases ap- 
pear upon the trial, the 
Court will order a non- 
suit. Ibid. 

6. Every tenant in common, 
who has been in tae enjoy- 
ment of the property, is li- 
able to account; and it is 
not material what was the 
mode of enjoyment, wheth- 
er he used it merely for 
shelter, or as a means of 
supporting himself and 
family, or made money by 


selling the products, or re- 
cain money as rent. Ibid. 


ACTION ON THE CASE. 
1. As soon as the owner of 








663 INDEX. 


an animal knows cr has 
good reasons to believe, 
that he is likely to do mis- 
chief, he must take care of 
him and be responsible for 
any injury that he may in- 
flict ; and it makes no 
difference, whether this 
ground of suspicion arises 
from one act or from re- 
peated acts. Cockerham 
v. Nixon, 269 

2. The act done, however, 
must be such as to furnish 
a reasonable inference, that 
the animal is likely to com- 
mitan act of the kind com- 
plained of: this is a mat- 
ter to be decided by the ju- 
ry and net by the ccurt.— 
Ibid. 

3. In an action on the case, 
a couut in deceit, forknow- 
ingly misrepresenting the 
soundness of a chattel, may 
be joined with a c-unt for 
the breach of a warranty 
of the soundness of the 
saine chattel. Lassiter v. 
Ward, 443 

4. 'he degree of care to be 
taken of a hired slave does 
not differ from that re yuir- 
ed as to other things.— 
Heathcock v. Pennington, 

640 

5. It is erroneous to leave the 
question of due care to the 
jury; since it is the pro- 
vince and duty of the Court 
to advise them on that point, 
supposing them to be satis- 
fied of certain facts. Ibid. 

6. Ordinary care is that de- 
gree of it, which, in the 
same circumstances, a per- 





son of ordinary prudence 
would take of the particu 
lar thing, were it his own 

and it will differ much, ac 
cording to the nature of the 
thing, the purpose. for 
which it was hired, and the 
particu'ar circumstances of 
risk, under which a lIcss 
eecurred. Jbid. 

. Ifan owner hire out his 
slave for a pa:ticular pur- 
pose, it is to be understood 
he is fit for it, and, there- 
fore, he may be set to that 
service, and kept at it, in 
the way that is usual. If 
there be risks in such ser- 
vice, itis to be presumed 
the owner must have fore- 
seen them, and provided 
fortheminthehire. bid. 


ADMINISTRATORS. 


Sse Execurors anno Apb- 


MINISTRATORS. 


ADVANCEMENT. 


See InTESTATE’s EsTaTEs. 


AGENT AND PRINCI- 
PAL. 


1. Where A, a citizen of 


North Carolina, appointed 
B. in Tennessee to lease 
for him a certain tract of 
land in the latter State, and 
B. accordingly leased it, 
but the lessor, not being 
willing to trust A., requir- 
ed B. to give his own note 
for the rent, which he did 
ard afterwards paid it; 
Held, that this was an un- 
dertaking by B. within the 
scope cf his general anthor- 








lee Rewarp. 


2. 


INDEX. 


ity; that A. was bound to 
reimburse him, and that it 
was not necessary for B. to 
give A. any notice of the 
payment, to entitle him to 
an action against A. for the 
money so paid. Jrions v. 
Cook, 203 


One, who has only a ver-' 


bal authority to sella slave, 
can transfer the title by a 
sale and actual delivery.— 
Osborne v. Horner, 359 
DeMAnpb. 


APPEAL. 
An appeal will not lie froin 
the decision of the County 
Court, upon a petition for 
draining the petitioner’s 
Jands, through those of 


others. Stanly v. Wat- 
son, 124 
Where there is a judgment 


against two or more,an ap- 
peal cannot be granted un- 
less all the defendants join 
in the appeal. Kelly v 
Moye a "199 
An appeal will not lie to 
the Superior Court, from 
the decision of the County 
Court, on a petition, by an 
alleged lunatic, to have the 
verdict of an inquest in his 
case set aside, and the guar- 
dian appointed in pursu- 
ance thereof removed.— 
Ray v. Ray, 357 


. Where three are sued in 


debt, and one of the defen- 


dants, not contesting the 
plaintiff’s right to recover, 
pleads that heisa co-surety 
of one of the other defend- 
ants, and a verdict is found 
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against him, it is very 
doubtful whether he can 
appeal at all ; but certainly 
notalone. Loftin v. Kor- 
negay, 437 


See Execvurors anp Ap- 


MINISTRATORS. Evy- 
DENCE. 
APPROPRIATION. 


See ConTRACctT. 


L. 


ARBITRATION AND 
AWARD. 
Tenants in common a- . 
greed toa division of their 
land, and covenanted thatit 
should be referred to A. and 
B. to value their respective 
parts, and that the party 
refusing to abide by the 
award should pay a certain 
sum, as stipulated dam- 
ages, and not as a penalty. 
The covenant further pro- 
vided, that “the valuation 
should be made upon such 
examinations and surveys, 
as the referees might think 
proper, of which they were 
to be the sole and exclusive 
judges.” ‘The award hav- 
ing been made and one of 
the parties objecting, it was 
held, upon a suit for the 
stipulated damages, that the 
award was good, notwith- 
standing but one of the re- 
ferees made the survey, the 
other relying upon such 
survey and on his own pre- 
vious knoweldge of the 
land, the referees having, 
by the terms of submission, 
a discretionary power to 
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make such surveys as they 
might think proper. Dev- 
reuxv. Burgwin, 490 
2. Held, further, that the 
award cannot be impeach- 
ed in a Conrt of Law, by 
shewing that it was pro- 
cured to be made, unfairly 
and by the exertion of un- 
due influence. Jbid. 

3. Held, further, that the 
award cannot be impeach- 
ed by shewing, that, after 
the submission, one of the 
arbitrators had become ad- 
dicted to intemperance, to 
" sucn an extent as to impair 
his mind, unless it be furth- 
er shewn, that, at the time 
he made his award, he was 
so drunk as not to know 
what he was doing, or his 
intemperance had been car- 
ried to such an extent, as 
to reduce him toa State of 
Jatuity, so that he had no 
mind. Ibid. 

4. Thesetwo last conclusions 
do not apply tocases, where 
the award is made under a 
rule of Court. There, the 
Court retains a supervising 
power, and will see that 
the award was not obtain- 
ed by unfairness or undue 
means, when a summary 


INDEX. 


the man charged, clear! 
cannot be ren or ti 
he proves that it was not 
loaded. The State is not 
bound to prove that it was 
loaded. State v — 
5 


2. Insolence from a free per- 


son of color toa white man 
will excuse a battery, in 
the same manner, to the 
same extent, as in the case 
of a slave. Staite v Jow- 
ers, 555 


ASSUMPSIT. 


. Where A. sold to B. a tract 


of land, conveyed to him by 
a deed cortaining a cove- 
nant for quiet enjoyment, 
and, upon discovery that a 
_ of the land previously 

longed to B., A. offered 
to pay to B. the value of 
this part of the land, so as 
to avoid a suit on the cove- 
nant, Held that an action 
of assumpsit would not lie 
on this proposition, because 
B. had not acceded to it.— 
Burns v Allen. 25 


2. An action of assumpsit for 


the use and occupation of 
land will not lie in this 
State, unless there be an 
express promise to pay 
rent. gv Bonner, 27 


judgment is moved for— 
Ibid. 3. Where A. contracted to 
ASSAULT AND BATTE-| deliver to B. a certain quan- 

RY tity of corn, if called for by 


1. Whether, whenaman pre-| a particular day, and B. did 








sents a pistol at another, 
threatening to shoot, and 
the pistol is not loaded, he 
is guilty of an assault, may 
admit of some question, but 





not call for it till some time 
afterwards, Held, that B. 
was not entitled to recover 
in assumpsit on the con- 
tract. Brown v Ray, 222 
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ATTACHMENTS. 

1. Where in a suit by A. and 
B., copartners, against C., 
he pleaded, that in his gar- 
nishment on an attachment 
against A., one of the pres- 
ent plaintiffs, he had ad- 
mitted that he owed A. the 
sum for which he is now 
sued, and he had paid the 
judgment iendered against 
him on the garnishment, 
Held, that this plea did not 
avail him, for he had con- 
fessed a debt due to A. 
alone, being different from 
that to A. and B. now sued 
on. Cook v Arthur, 407 

2. Where one is summoned 
as garnishee in an attach- 
ment, who owes a note 
which is negotiable ; if he 
chouses to stand upon his 
rights, no judgment can be 
taken against him, without 
proof that the absconding 
debtor still holds the note, 
or had not assigned it, by 
endorsement before it was 
due, for, otherwise, it does 
not appear that heis indebt- 
ed to the absconding debt- 
or. Ormondv Moye, 564 

See Partners. 


AUCTION. 

Where, before a hiring com- 
menced, a paper writing 
was read, purporting to 
contain the terms of the 
hiring, and also before the 
hiring commenced, the cri- 
er in an audible voice an- 
nounced other terms, Held, 
that the hirer or his agent 
had a right to make such 
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alteration. Satlerfield v. 
Smith, 60 


BASTARDY. 

A free person of color is 
chargeable with the sup- 
port of a bastard child be- 
gotten by him on a white 
woman. State v. — 


cock, 
BILLS, PROMISSORY 
NOTES, &c. 

1. The sole purpose of the 
Act of 1827, Rev. Stat., 
ch. 13 and 11, relating to 
indorsers, was to turn the 
conditional contract be- 
tween the indorser and the 
holder of a bond, into an 
unconditional one. It was 
not intended to charge the 
indorser, as if he had exe- 
cuted bond as a co-obligor, 
Or upon an indorsement 
without consideration or to 
—— him of the Statute 
of limitations. Toppin 
v. Blount, wag 62 

2. The interest in a bond 
payable to A., or to A. or 
order, can only be transfer- 
red at law y indorsement. 
Fairly v. McLean, 158 

3. Where a note or bond is 
assigned After it is due, the 
assignee holds it subject to 
all the set-offs and pay- 
ments to which it was 
subject in the hands of the 
payee. Turner v. Beg- 
garly, 331 

4. Otherwise, when the note 
or bond is assigned before 
it is due, unless the pay- 
ments are endorsed on the 
instrument. Ibid. 

















—— 


572 


5. Although a bill or promis- | 


sory note may be made, 
payable to A. B. or bearer | 
yeta bond cannot. ‘That | 
being a deed, it must be | 
made to some certain obli- 
gee, to whom it may be de- 
livered. Marsh v. Brooks, | 

409 


After the bond has become | 


a perfect instrument, the ob- | 
ligee can, by indorsement, | 
order the payment to be, 
made to the bearer, for, in 

respect to their transfer, | 
notes and bonds are put on | 
the same footing. But their 
nature, in their inception 
and before iudorsement, is 
not touched by the statute 

and remains as atcommon | 
law. Ibid. 
Where A brought an ac- | 
tion to recover the amount | 
of a bi!l of exchange, | 
which he had drawn on} 
B. in favor of C., and which 

had been accepted by B. | 


and afterwards came into | 2. 


the possession of A. with-| 
out endorsement, Held, | 
that A. could not recover 
on a count on the bill, be- | 
cause it had not, been en- | 
dorsed to him; and thathe| 
could not recover on ame) 
ney count, without shew- | 
ing either that the bill had | 
been endorsed to him or in | 
blank, or that he had been | 


obliged to pay the money | 3. 


in consequence-of his ha- | 
bility as drawer, or that! 
they had accounted togeth- | 
er and the acceptor been | 
found indebted to the draw- 


D 





INDEX. 


cr m the amount ef the 
bill. Smith v. Bryan, 418 


. However it may be, as to 


notes payable on demand, 
whether or rot they are 
considered over-due until 
demand made; it is ce: tain 
that a note, payable “at 
sight” or “when present- 
ed,” is not due until it is 
presented. O:mo.d v. 
Moye, 564 


Sec Gvaranry. 


(1. 


BONDS. 

An cbligation in these 
words, ‘On or before the 
first day of January next, I 
promise to pay to Robert 
S. Burney or order $160, 
for the hire of a negro by 
the name of Abram, and 
the use of two full crops of 
boxes on Moore Creek.— 
Witness,” &c., is not a con- 
ditional obligatioti. Bur- 
ney V Galloway, 53 
An obligation for a certain 
sum, payable in specific 
articles at a particular time 
and place, becomes, after it 
is due, necessarily an obli- 
gation payable in money, 
unless the defendant pleads 
and proves a tender of the 
articles, at the time and 
place mentioned in the con- 
tract. Hamilton v Eller, 

276 
A died leaving three child- 
ren, of whom B., the de- 
fendant, was the guardian, 
and whu had slaves left to 
them by the will by C. to 


the amount of upwards of 














INDEX. 673 


six hundred dollars. B. 
gave to D.,; the plaintiff, a 
bond, executed on the 4th 
of February, 1846, of the 
following purport: I prom 
ise to pay D. three hundred 
and sixty dollars, being in 
consideration of money 
which he paid for A. and 
his heirs, which sum [ am 
to pay when it can be rais- 
ed out of the estate left to 
them by the will of 0.” 
‘The writ was issued rear- 
ly thee years after the date 
ef the bond. 


Field, that the true construe. 
tion of this bond is, not 
that the payment should 
be delayed, until the guar- 
dian cou!d raisethe ameunt 
ont of the hire and prefits 
of the property, but that it 
should be made as soon as 
the guardian conld, by pro- 
per proceedings, raise the 
money by the sale of prop- 
erty, and that this could 
have been done within less 
than three years. JeRae 
v McRae, 266 


Ser Britis, &e. 


BOOK OF DEBTS. 
Under the bx. k debt law, Re- 
vised Statutes, chapter 15, 
i) order to entitle the par- 
ty to recover, he must 
swear, not only that he 
* sold,” but also that he ac- 
tually “delivered,” the ar- 
ticles, fr the priceof which 


the suit is brought. <Ad-' 
kinson v Simmons, A116. 





BOUNDARY. 


When adeed from A. to B. 


calls for the line of an ad- 
joining tract, testimony 
cannot be introduced to 
control that call, by shew- 
ing that, at the time of the 
execution of the deed, they 
ran to a different line ; that 
B. afterwards said this last 
was his line, and that A. 
and those claimed under 
him cultivated for many 
years up tothis line. John- 
sonv Farlow, 199 


CERTIORARI. 


. Where a ce: tio ari is re- 


turned to Court, n@ pro- 
ceedings can be had on it, 
until notice of its retarn 
has been given to the per- 
Son, against whom it is- 
sued. Bowman v Foster, 
47 

Where morey has been 

paid into a clerk’s office up- 
on a judgment, and the 
judgment is assigned, or the 
atterney’s receipt for the 
note on which the judg- 
ment was obtained has been 
transferred, by the plaintiff 
in the judgment to a third 
person, such assignee has 
no right to sue the clerk for 
the money in hisown name, 
as he had but an equitable 
interest. St.te v Mi'ler, 
235 


COLOR OF TITLE. 


Where a deed was delivered 


merely as an escrow, and 
never absolutely, was not 
registered and was finally 
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destroyed by the maker, by 
the consent of the party, to 
whom it purported to be 
made, it cannot constitute 
a color of title. Chastien 
v Philips, 255 


CONSTABLES. 


. Constables are not gen- 


eral collecting agents, ex- 
cept so far as relates to 
claims within the jurisdic- 
tion of a magistrate. There- 
fore, where an order of the 
County Court was put into 
a constable’s hands for col- 
lection, Held, that though 
he received the money, his 
sureties were not liable.— 
State v. Outland, 134 


2, When, in an action upon 


a constable’s bond, the 
breach assigned is, that the 
constable “had failed to re- 
turn to the relator the 
note” which he had placed 
in his hands for collection, 
it is asufficient defence for 
the officer to shew, that he 
had obtained a judgment 
on the note; for then the 
note became merged in the 
judgment and remained in 
the hands of the justice. 
State v Hooks, 371 


. When a constable is ap- 


pointed by the County 
Court at May ‘Term, his 
appointment expires at the 
next February Term, 
which is the regular time 
prescribed by law for the 
qualification or appoint- 
ment of constables. State 
v Burcham, 436 
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CONSTITUTION. 


See Corporatrions—Evi- 


DENCE. 


CONTRACT. 


1. A cropper has no such in- 


terest in the crop, as can 
be subjected to the payment 
of his debts; while it re- 
mains in mass, until a di- 
vision, the whole is the 
property of the landlord.— 
Brazier v Ansley, 12 


2. The doctrine of appropria- 


tion, as constituting a de- 
livery and thereby passing 
the title to the purchaser, 
arises in cases of a sale of 
goods generally, as distin- 
guished from the sale of a 
specificchattel. And when 
a less quantity, ont of a 
larger, is the subject of the 
contract, then no property 
passes to the purchaser un- 
til a delivery, for until then 
the goods sold are not as- 
certained. bid. 


3. The vender may appropri- 


ate the quantity purchased 
by separating it from the 
bulk: but the appropria- 
tion is not complete until 
the vendee assents to take 
the separate portion. 


4. A promise by A., that if 


B. will marry and havea 
child by his wife, he will 
pay him a certain sum, is a 
valid contract, and upon 
thecontingency happening, 
B. is entitled to recover the 
amount, with interest from 
the time his child was 
born, Gurvin v Croma- 
tie, 174 
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Where one had a claim 
against three distributees, 
on account of assets receiv- 
ed from an intestate’s es- 
tate, and they jointly prom- 
ised, verbally, that they 
would pay the deht ; Held, 
that this promise was void 
under our Statute, being 
only oral, because each of 
the defendants was liable 
separately in proportion to 
the assets he had received, 
and by this promise each 
made himself responsible 
for the hability of the oth- 
ers. Hill y Doughty, 195 


6. A sold a tract of land to 


“I 


B. and gave him a bond for 
the title, and B., as the 
price of the land, promised 
vetbally to pay one hun- 
dred dollars to C. to whom 
A. was indebted. Held, 
that this case does not fall 
under the 10th section of 
the statute of frauds, Rev. 
Stat. ch. 50, sec. 10 and 8, 
relating to promises to pay 
the debts of other persons, 
because the promise is to 
pay the debt of the very 
person, to whom the prom- 
ise is made. Rice v Car- 
ter, 298 


. But in such a case the 


promise being verbal, comes 
within that provision of the 
8th section, which provides 
that all contracts to sell or 
convey lands, &c., shall be 
void, unless such cortract 
or some memorandum or 
note — a - ~ wri- 
ting and signed by the par- 
ty to be charged therewith 





8. 
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&c. Under this part of the 
section, the verbal promise 
was void. Ibid. 
Where there is a contract 
for the sale of a slave, and 
the question was, whether 
it was the intention of the 
parties that the contract 
was to be considered exe- 
cuted or only executory, 
the Court cannot decide 
that question, but must 
leave it tothejury. Featk- 
erston v Featherston, 317 
Where a person hired a 
negro to another, and one 
of the stipulations at the 
hiring was, “that the ne- 
gro should not go by wa- 
ter,” and the person, who 
hired the slave, permitted 
others to use him and by 
them he was employed on 
the water, in consequence 
of which he lest his life, 
Held, that these latter per- 
sons were not answerable 
in damages, for the loss of 
the slave to the original 
hirer; for the stipulation 
was merely personal, and 
in no way attached to the 
slave. Wilder v Creecy, 
A421 


10. Where a person had in 


store three thousand one 
hundred bushels of corn, 
and sold twenty-eight hun- 
dred bushels of it to A., but 
the 2800 bushels were nev- 
er separated from the 3100 
bushels and the whole was 
afterwards dertroyed by 
fire, Held, that the property 
in the 2800 bushels had 
not passed to A., as there 
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had been no delivery; and 
therefore A was not bound 
to pay the stipulated price. 
And this result follows, 
whatever may have been 
the intention of the parties, 
as to the property passing 
resently, on the contract 
ing made. Waldo v Bel- 
cher, 609 
Sse Assumpsit. ELec- 
TIONS. 


CORPORATIONS. 
1. The legislature has the 
constitutional power to re- 
peal an act establishing a 
County. It has the same 
power to consolidate, as to 
divide, Counties, the exer- 
cise of the power in both 
cases being upon consider- 
ations of public expedien- 
cy. Mills v. Williams, 
558 
2, The purpose of making 
all corporations is the pub- 
lic good. The only sub- 
stantial difference between 
corporations is, that, in 
some cases, they are erect- 
ed by the mere will of the 
legislature, there being no 
other party interested or 
concerned, and these are 
subject at all times to be 
modified, changed or an- 
nulled. Ibid. 
3. Other corporations are the 
result of contract; the leg- 
islature, for the purpose of 
accomplishing a_ public 
good, chooses to do it by 
the instiumentality of a 
second party. ‘These two 
parties. make a contract; 


See Roaps. 
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the legislature, in consider- 
ation of certain labor and 
outlay of money, confer- 
ring upon the party of the 
second part, the privilege 
of being acorporation, with 
certain powers and capaci- 
ties. Being a contract, it 
cannot be modified, chang- 
ed or annulled without the 
consent of both parties.— 
Ibid. 


4. Counties, &c., belong to 


the first class; Rail Road 
and ‘Turnpike Companies, 
&c., are instances of the 
second class, Ibid. 
‘TURNPIKE 
CoMPANIES. 


COSTS. 


1, Where a person sued in 


forma pauperis, and recov- 
ered a verdict, but the judg- 
ment was for the amount 
of the verdict only, and not 
for the costs, he cannot af- 
terwards, upon a rule, have 
an order that execution 
shall issue against the de- 
fendant for his costs. Car- 
ter v. Woods, 22 


. While a suit is in progress, 


the witnesses have a right 
to demand from the party, 
at whose instance they are 
summoned, the payment 
for their attendance at the 
end of each a or as 
soon as the suit is disposed 
of. Their claim after judg- 
ment is not against the per- 
son summoning them, but 
against the person bound 
to pay the costs under the 
judgment, unless the party 
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so bound is insolvent. Jbid. 
3.” Where the general charac 
ter of a party in an action 
of slander is attacked, and 
several witnesses are intro- 
duced for the purpose of 
sustaining the attack, the 
Act of Assembly, requir- 
ing only two witnesses to 
a fact to be taxed in the 
bill of costs, does not apply. 
It is a case for the exercise 
of the discretion of the 
Judge presiding at the tri- 
al. Holmes v. Johnson, 55 


See Roaps—Execurors & 
ADMINISTRATORS— 
CRIMINALS. 


COVENANTS. 

The assignment of a cove- 
nant for the delivery of 
staves does not, at law, 
transfer the interest in the 


covenant. Cook v. Arthur, 
407 


COUNTIES. 
See CorporaTIONS. 


CRIMINALS. 
When a criminal case is re- 
moved for trial from one 
County toanother, in which 
the prisoner is convicted, 
the expense of guarding 
the jail in the County in 
which the conviction takes 
place, must be defrayed by 
the county from which the 
case was removed. State 
v Justices of Anson, 135 


CROPPER. 
See CoNntTRACT. 


677 


DAMAGES. 


In an action against the rep- 
resentatives of a deceased, 
who had committed a tres- 
pass on the property of the 
plaintiff, the plaintiff can- 
not, no matter however ag- 
gravated the trespass may 
have —, a vindic- 
tive damages. Rippey v 
Miller, . ™ 247 

See Venpor—Muiis-Inter- 

EST. 


DEEDS. 


1. A deed, after reciting a sale 
of land by execution, pro- 
ceeds thus: “In consider- 
ation, &c., the said P. R. 
sheriff, &c., doth hereby 
bargain, sell, alien, enfeoff, 
convey and confirm with 
the said James T. Brooks, 
&c., their heirs and assigns, 
&c., to have and hold the 
same ¢éo the said, &c., their 
heirs and assigns.” Held, 
that the use of the word 
with does not affect the 
sense or operation of the 
instrument; as, upon the 
context, it is evident, be- 
tween or with whom the 
contract is, and by and to 
whom the estate is con- 
veyed. Brooks v Ratcliff, 

321 

2. What the description in a 
deed for land means, or 
whether it conveys any de- 
finite idea, are: questions 
for the Court, and ought 
not to be left to the jury. 





Edmunson v Hooks, 373 
‘See Fraups,&c.—Evipence. 
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DEMAND. 


Where money has been re- 
ceived by an agent, a de- 
mand or misapplication of 
the money is necessary be 
fore an action can be 
brought, and the Statute of 
Limitations only begins to 
run from the time of such 
demand. Waring v. Rich- 
ardson, 77 


DETINUE. 
Where A. was entitled toa 
life estate in slaves, and, 
being threatened with a 
suit in Equity to enjoin 
her from sending the ne- 
groes out of the State, in 
consideration that the suit 
should be forborne, agreed 
that the slaves should be 
ager in the possession of 
-» Who was to pay her the 
hires annually, and they 
were accordingly so placed 
in B.’s possession. Held, 
that A. thereby transferred 
all her legal interest to B., 
there beinga sufficient con- 
sideration and an actual 
delivery of the slaves— 
that A. therefore could not 
support an action at law 
for them, but her only rem- 
edy, it B. failed to pay over 
the hires, was in Equity. 
Henry v. Wilson, 285 


EJECTMENT. 

1, In an action of ejectment, 
where the plaintiff declares 
in a single count, upen the 
joint and several demise 
of different persons, he 
must be non-suited, Bon- 


INDEX. 


45 


ner v Carr, 


2. Where a recovery is had 


in ejeetment, upon the sev- 
eral demises of different 
persons, all the lessors may 
unite in a joint action for 
the mesne profits, Camp 
v. Homesley, 211 


3. Where the lessor of the 


4. 


5. 





6. 


plaintiff in ejectment claims 
as purchaser at an execu- 
tion sale, made under a 
judgment in whieh he was 
himself the plaintiff, he 
must show the judgment 
as well as the execution-— 
and if the sale was by ex- 
ecution under a decree in 
Equity, he must not only 
show the decree, but also 
the bill and answer and so 
much of the pleadings and 
orders, as will shew, that 
the decree was pronounc- 
ed in a cause properly con- 
stituted between the par- 
ties. Lyerly v. Wheeler, 
288 
In an ejectment ree 
by a purchaser at sheriff’s 
sale against the defendant 
in the execution, the latter, 
while still in possession, 
cannot resist, upon the 
ground that he, the defen- 
dant, has a better title.— 
Ibid. 
A recovery in ejectment 
will not support an action 
for the mesne profits, unless 
the lessor has regained the 
posssession, either by being 
put in under process, or by 
being let in. Poston v. 
Henry, 301 
Where a recovery in eject- 
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ment is upon the demise of 
one of the several lessors, 
putting another lessor in 
possession does not entitle 
the lessor, upon whose de- 
mise the recovery was ef- 
fected, to an action for the 
mesne profits. bid. 

. In ejectment the rule is 
well established, that when 
a person is admitted by the 
Court to defend as land- 
lord, which he has a right 
to claim, he stands in the 
place of his tenant, and 
can make no defence which 
the tenant could not have 
made, Wiggins v. Red- 
dick, 380 
. When a man claims title 
under color of title and 
seven years’ possession, it 
is not evidence of the ad- 
verse possession, that he 
had put the wife of one, 
who claims to be the own- 
er of the land, in posses- 
sion. When a husband is 
in possession, he is not de- 
prived ofit by any arrange- 
ment between his wife and 
a third person, pretending 
to own the land and to put 
her in possession. Powell 
v. Felton, 469 


See Cortor or Tire. 


ELECTIONS. 

A person, who, on the day 
of, or previous to, an elec- 
tion, furnishes liquor, eith- 
er at the request of a can- 
didate or any other person, 
with a belief that such fur- 
nishing of liquor is for pur- 





e of influencing the e- 
ectors, eannot recover his 
account against the person 
ordering the supplies, be- 
cause the contract is a- 
gainst good morals, and 
the purity of elections, and 
because such conduct is 
rohibited by our Statute 
ams Duke v. Ashbee, 112 


EMANCIPATION. 

On a petition, under our Act 
of Assembly, for permis- 
sion to emancipate a slave, 
the right of property in 
the slave cannot be deter- 
mined. If a claim of + 
in property, supported by 
affidavit or otherwise, is 
set up, in opposition to the 
right asserted by the peti- 
tioner, the Court should 
stay proceedings on the pe- 

_ tition, until this matter can 
be determined between the 
parties, in an action at law 
or in equity. Caffey v. 
Rankin, 449 

ESCAPE. 

1. Where a sheriff arrested a 
man on a ca. sa, and com- 
mitted him to jail, in custo- 
dy of the jailor, and the 
prisoner escaped; Held, 
that, without a bond of in- 
demnity, the jailor was on- 
ly bound to the sheriff for 
want of fidelity or due care 
in the discharge of his du- 
ty. Turrentine v Faucett, 

651 

2. A sheriff has a right to take 
a bond frem the jailor to 
indemnify hii for all loss- 





1. Ordina 
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es, to which he may be 
subjected by the escape of 
a prisoner, while in custo- 
dy of the jailor. Ibid. 


ESTOPPEL. 
. Estoppels must be mutual, 
and bind only parties and 
rivies. One, who is not 
und by an estoppel, can- 
not take advantage of it. 
Griffin v Richardson, 439 
2. Where agrand father, since 
the act of 1806, made a 
parol gift of a negro woman 
slave to his grand-daughter, 
and placed the slave in pos- 
session of the grand-dangh- 
ter’s father, with whom she 
lived, as her property, and 
the negro was always al- 
leged by the father to be- 
long to the grand-daughter 
—Held, that the father, 
and, of course, any person 
claiming under him, were 
estopped to deny the grand- 
daughter’s title. Tarkin. 
ton v Latham, 596 


See Execurors anp ApMIN- 


ISTRATORS. 


EVIDENCE. 
care, reasonable 
time and probable cause, 
the facts being established 
or proved, are questions of 
law, to be decided by the 
Court. Biles v Holmes, 
16 
2. The declarations of a 
slave, as to his health and 
the condition of his body, 
are admissible in evidence 
in an action brought by his 
master to recover dama- 





3. 


5. 


6. 
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ges for an injury done to 
im. Ibid. 

Where on an indictment, 
the defendant pleads a for- 
mer conviction, it is com- 
petent for him, to prove by 
one, who was not a wit- 
ness on the former trial, 
what a witness, who was 
examined on behalf of the 
State on that trial, deposed 
to, though that witness was 
still alive and within the 
jurisdiction of the Court, 
in order to shew the iden- 
tity of the cases. State v 
Smith, 33 


. Where a society exists, 


which has its written rules 
and bye-laws, it is not com- 
petent to shew by parol 
testimony, that there are 
other rules and usages, in- 
dependent of those contain- 
ed in such written rules 
and bye-laws, Holmes v 
Johnson, 55 
It is not competent to in- 

troduce, as a witness, a 
member of a firm, to prove 
that his individual board or 
any other individual debts 
were to be paid by the 
firm. Street v Meadows, 
130 

In an action on a bond, 

where evidence was giv- 
en that the bond was to be 
delivered up, when the ob- 
ligor paid the costs of a 
certain suit; Held, that 
this evidenee was inadmis- 
sible to show that the bond 
was a conditional one, but 
that it was proper to show 
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that, by the agreement of 
the parties, the bond was 
to be paid in whole or in 
part by the payment of the 
costs of the suit, and, there- 
fore, the obligor, if he paid 
the costs, was entitled to a 
credit on the bond, pro 
tanto. Walters v Wal- 
ters, 145 
. Where a party offered in 
evidence the copy of a deed, 
for the purpose of showing 
the receipt of money, and 
it appeared that the deed 
had not been proved nor 
acknowledged by the sup- 
ers bargainor, but notice 

ad been given to produce 
the original. Held, that 
the copy was not admissi- 
ble for any purpose, as the 
original would not be, un- 
til properly proved. Lam- 
bert v Lambert, 162 
. In an action, in which is 
involved the bona fides of 
a contract for the sale of 
goods, the declaration of 
the vendors, at the time of 
the sale, that they were in- 
debted to the vendee and 
an agreement between the 
parties that the price of 
the goods or a part of it 
was to be credited on that 
debt, is competent evidence 
though the action is against 
third persons for seizing 
and converting the goods. 
Patton v. Dyke, 237 
. So, also the declaration of 
the vendors, made some 
time before the contract, 
to another person besides 


7 
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the vendee, that they were 
indebted to the vendee, is 
competent evidence to 
prove such indebtedness in 
an action by the vendee 
— third persons.— 


10. Whether there be a seal 


or not to a warrant from a 
justice, is a mixed ques- 
tion of law and fact, to be 
decided by the judge be- 
low, and from his decision 
there is no appeal to this 
Court. State v Worley, 

242 


11. In an action brought to 


recover a penalty for not 
working on a road in 
Wilkes county, laid off by 
Commissioners under an 
Act passed in 1849, chap. 
100, it is necessary, before 
a recovery can be effected, 
to shew that the Commis- 
sioners were duly sworn 
as the Act directs. Col- 
vert v Whittington, 278 


12. Held, that this Court can- 


not presume, that the eman- 
cipation of a slave is void 
by the laws or policy of 
South Carolina, but that 
this fact should have been 
proved. Jones v Aberna 
thy, 280 


13. ‘The declaration of a part- 


ner, after the purchase of 
an article, that he had pur- 
chased it for and on account 
of the firm, is not, of itself, 
sufficicut evidence to make 
his co-partners liable.— 
White v Gibson, 283 


14. Where a witness for the 
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plaintiff, on being examin- 
ed as to a particular trans- 
action, stated that he had 
paid a certain sum of mon- 
ey to the plaintiff, and the 
Witness’ credit was attacked 
and the transaction im- 
peached for fraud, Held, 
that it was competent for 
the plaintiff toshew that he 
had entered the payment 
on his books at the time 
alleged. tebe ~ 

5 


15. Where the subscribin 


witness to a deed fur lan 

or slaves and the maker 
are dead, or cannot be pru- 
cured, whereby it cannot 
be acknowledged by the 
one or proved by the other, 
recourse may be had to the 
common law mode of proof, 
for the purpose of making 
the deed evidence at com- 
mon law generally. Cur- 
rier v Hampton, 307 


16. In such a case the party 


would be under the neces- 
sity of giving similar evi- 
dence of the execution on 
the trial. bid. 


17. A mere mark or cross of 


an illiterate subscribing 
witness, prima facie, can- 
not be identified, and there- 
fore the instrument may 
be read upon proof of the 
hand-writing of the party. 
Ibid. 


18. Where from the certifi- 


cate of the probate of a 
deed, it only appeared that 
the witness swore, in gen- 
eral terms, that the signa- 
ture of the party was in his 
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hand-writing,but he did not 
state upon what grounds 
he formed his opinion, nor 
by what means, he had ac- 
quired a knowledge of the 
hand-writing of the party, 
Held, that this evidence 
gave no authority to grant 
an order of probate. Ibid. 


19. Where a man has charg- 


ed a woman with inconti- 
nence with a particular in- 
dividual, he cannot, on the 
trial of an action for this 
slander, go into evidence to 
show that she was inconti- 
nent with other persons— 
Watters v. Smoot, 315 


20. The declarations of the 


husband, who is necessa- 
rily a party to the suit for 
slander of his wile, are ad- 
missible in evidence to 
show her guilt. bid. 


21. Where a man has con- 


veyed a chattel, but still re- 
tains the possession, his 
acts and declarations, even 
subsequent te such convey- 
ance, while he continues in 
possession, are evidence 
against the vendee or gran- 
tee, on a question of frand. 
Foster v Woodfin, 339 


22. The official returns of a 


guardian to the County 
Court of the state of his 
account with his ward are 
admissible evidence, in an 
action against the Clerk of 
the County Court for neg- 
lect of duty in not issuin 

a scire facias, as sonaited 
by law, to cause the guar- 
dian to renew his bond.— 
State v Biggs, 412 
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23. In order to make the de- 
clarations of a deceased 
person evidence, as “dying 
declarations,” it is not ne- 
cessary that the person 
should be in arliculo mor- 
tis (in the very act of dy- 
ing); it is sufficient if he 
be under the apprehension 
of impending dissolution, 
when all motive for con- 
cealment or falsehood is 
presumed to be absent, and 
the party is in a position as 
solemn, as if an oath had 
been administered. Svate 
v. Tilghman, 513 

24. A witness cannot be ad- 
mitted to state, that “he 
thought, the deceased 
thought, he would die from 
his wounds.” He cannot 
give his own opinion, but 
only depose to the state of 
the wounds of the deceased 
and what he then and there 
said and did, from which 
the Court may decide what 
he thought of his condi- 
tion. Ibid. 

25. If the deceased, at the 
time he made the declara- 
tions, was, in fact, in a 
condition to make them 
competent evidence, a hope 
of recovery, ata subsequent 
time, would not render them 
incompetent. Ibid. 

26. The admission of dying 
declarations, as evidence, is 
not in opposition to that 
part of the Bill of Rights, 
which says, that, “In all 
criminal prosecutions,every 





man has a right to be in- 
fotmed of the accusation | 
3 


against him, and to confront 
the accusers and witnesses 
with other testimony.”— 
Ibid. 


27. Parol evidence may be 


admitted to show a custom 
or usage of a place, where 
a contract is entered into, 
for the purpose of annexing 
incidents to, and explaining 
the means of terms used in 
it. But before the incident 
can be atinexed, the con- 
tract itself, as made, must 
be proved. The incident 
cannot be used to establish 
the contract, nor can it be 
inconsistent with the terms, 
of the contract. Moore v 
Eason, 568 


28. It is no ground of excep- 


tion toa deposition, that the 
notice was given to take 
the depositicns of A., B., C. 
and others, and the deposi- 
tion of neither A., B.norC., 
wastaken. McDugald v 
Smith, 576 


29. Where acopy of aStatute 


of another State has been 
received in evidence in the 
Court below, upon insuffi- 
cient proof, yet if it is made 
to appear to this Court from 
an official and propersource, 
that the copy, so received 
in evidence, was correct, a 
venire de novo will not be 
awarded for that error.— 
Ibid. 


30, Where notice has not been 


given to produce a bill of 
sale or other instrument of 
writing,or where its absence 
is not satisfactorily account- 
ed for, it is not competent 
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to introduce, as evidence of 
the execution or contents 
of the instrument, the oral 
admissions or declarations 
of the alleged maker, 

A party cannot intreduce se- 
condary evidence of the 
contentsofa wrilten instru- 
ment, merely upon shew- 
ing that the instrument, 
though in existence, is in 
another State. Threadgill 
v. White, 591 

See Bounpary—MALIciovus 

ProsecuTion--- WARRANTY 

EjsEcTMENT—ADMINISTRA- 

TORS AND Execurors—Re- 

warp—WILLs. 


KXECUTIONS. 


1. An officer, who hasan ex- | 5. 


ecntion against a tenant in 
common of chattels, may 
levy upon the undivided 
roperty and take it into 
bis possession, for the pur- 
e of selling the interest 

of the defendant in the ex- 
ectition ; and he does net 
thereby subject himself to 
an action by the other ten- 
ant incommon. Blevins 
v Baker, 291 
2. Where the land of a debt- 
or has been sold by execu- 
tidn and an action is brought 
against him to recover pos- 
session, he has no right to 
object that the sheriff has 
not made the deed to the 
purchasers at the execution 
sale, since the sheriff may 
convey to an assignee, whe- 
ther he be an assignee by 
lawor bycontract, Brooks 
v Ratcliff, 321 





3. A purchaser of land at an 


execution sale gets a good 
title, although the sale was 
made on ‘Tuesday or 
Wednesday of the week, 
on the Monday of which 
the writ was returnable, 
but was notreturned. Jbid. 


. A reversion in fee, after a 


term for years, is the sub- 
ject of execution ; the she- 
riff’s deed is as effectual to 
pass it as that«f the rever- 
sioner ; and the terant, who 
claims under suca deed, is 
not estopped from setting 
it up as a bar to an action 
of ejectment by the rever- 
sioner. Murrell v Rob- 
erts, 424 
Payment to the sheriff dis- 
charges an execution; and 
a subsequent sale of prop- 
erty under such execution 
is void, and conveys 5&0 ti- 
tle to the purchaser. Ibid. 


6. A., by a bona fide deed 


proved and registered in 
May 1843, conveyed a 
s'ave to B. in trust to se- 
cure the payment of certain 
debts. B. by deed, cunvey- 
ed the slave to C, for a cer- 
tain price, all of which was 
afterwards paid by A. ex- 
cept $100. C. then by deed 
dated in 1847, and proved 
in 1849, in conside: ation of 
the said $100 conveyed the 
slave to TI. Held, that, 
though D. might have ta- 
ken that conveyance in 
trust for A. upen the pay- 
ment of the $100, yet while 
the property remained in 
that situation, the $100 not 
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being paid, A. had no such 
interest as was liable to an 
execution against him.— 
Griffin y Richardson, 439 
When a vendor of land 
retains the title, as a secu- 
rity for the purchase mo- 
ney, end a balance remains 
due, the vendee has not 
such an interest as is lia- 
ble to execution under the 
Act, Rev. Stat. ch. 45, sec. 
4, so as to divest the legal 
title of the vendor. Bad- 
ham v Coz, 456 


8. Under a venditioni expo- 


nas against land, the she- 
riff can sell only that, which 
he could have sold under 
the fi. fa. on which the 
venditioni exponas issued, 
while such fi. fa. remained 


~ in his hands unreturned. 


i) 


Ibid. 


. If the defendant in an ex- 


ecution has no interest in 
land, which is snbject to 
be levied on, while the fie- 
ri facias remains in the 
hands of the sheriff, unre- 
returned, but, after the re- 
turn, he acquires a title, 
which is subject to execu- 
tion, this subsequently ac- 
quired title cannot be sold 
under a venditioni expo- 
nas issuing upon such fie- 
ri facias. Ibid. 


10. Such subsequently ac- 


quired title shall not oper- 
rate as an estoppel, in favor 
of a purchaser at a sale, 
made under such vendi- 
tiont exponas. ‘The law 
only sells estaées under its 
process, and not the chan- 
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ces of anestoppel. Ibid. 


11. A Court Martial is a Court 


of special and limited ju- 
risdiction. It must be or- 
ganized agreeably to law, 
and this must be shewn 
distinctly by every one, 
who seeks to enforce its 
sentences or justify action 
under i's precepts. There- 
fore, where a company 
court martial, as is required 
by our Jaw, must be com- 
p sed of at least two com- 
missioned officers, and it 
did not appear in this case 
that more than one com- 
missioned officer sat in the 
Court, an execution, issued 
by a tribunal so constitu- 
ted, is void and does not 
justify an officer in acting 
under it.’ Bell v Tooley, 

605 


12. Where an execution is 


about to be levied by a 
constable, the debtor, if he 
has personal property, must 
shew it, and, if he does not 
the officer commits no 
wrong by levying on the 
Jand in the first instance. 
Sloan v Stanly, 627 


13. So, if it does not appear 


that the officer knew of the 
existence of the personal 
property, he is justifiable 
in levying on the real es- 
tate. Ibid. 


14, Ifan interlineation appears 


on the face of an officer’s 
return, and there is no evi- 
dence to shew when it was 
done, the Court will pre- 
sume that it was done be- 
fore the return was made, 
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when the officer had au- 
thority to alter his return. 
Ibid. 


EXECUTORS AND AD. 
MINISTRATORS. 
1. An administrator is protec- 


ted by judgments, rendered | 6. 


against him within the nine 
months allowed him to 
plead, though in suits after 
that in which he pleads 
them. Terry v. Vest, 65 

2. An administrator, who es- 
tablishes his plea of fully 
administered is entitled, of 
course, under our Statute, 
to his costs ; and the plain-| 7. 
tiff, though he take a judg- 
ment quando, cannot have 
a judgment against the/8. 
surety in the administra- 
tor’s appeal bond, the case 
having been tried upon ap- 
peal. Ibid. 

3. The next of kin cannot 
maintain an action on the|9. 
administration bond, after 
the death of the adminis- 
tor, because he failed to 
take into his possession, 
and distribute, certain ne- 
groes to which his intestate 
was entitled. These ne- 
groes pass to the adminis- 
trator de bonis non, and 


a party, who dies pending 
the suit, has no lien on his 
assets until after he has 
paid what, by the judg- 
ment, he was ascertained 
to be liable for as surety. 
Green v Williams, 139 
The next of kin cannot 
support an action on an 
administration bond for 
their distributive shares, 
because this implies that 
the estate has not been ad- 
ministered, and the action 
should be by an adminis- 
trator de bonis non. State 
v Moore, 160 


An executor de son tort 
is entitled to no action.— 
Francis v Welch, 215 
One cannot be held liable 
as executor de son tort, 
where there is a rightful 
executor, except in cases 
alleged to te fraudulent.— 
Ibid. 
The jury cannot allow 
commissions to an execu- 
tor, &c., without a previous 
order of the County Court; 
but it is not necessary that 
this order should be made 
before the commencement 
of the suit against the ex- 
ecutor. Lynch v Johnson, 
224 


are to be by him distribu-| 10. Where the plea of fully 


ted. Statev Britton, 110 
4, Money belonging to an in- 
testate, used by his widow 
after his death, must be ac- 
counted for by her to the 
administrator. Griffin v 
Simpson, 120 
5. A surety to an appeal by 





administered is found in 
favor of the administrator, 
and, upon a scire facias 
against the heirs, they come 
in and plead that the ad- 
ministrator has assets, Held, 
that upon the trial of the 
issue upon that plea, the 
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heirs may give evidence of 
any assets received by the 
adininistrator, either before 
or after the trial of the orig- 
inal suit, and up to the 
time of the plea pleaded to 
secre fucias. Currier v 
H impton, 307 
11. In actions by administra- 
tors, the letters of adiminis- 
tration, granted, as they 
are, by a domestic tribunal 
of exclusive jurisdiction, 
and remaining unrevoked, 
are prima facie evidence 
of the death of the alleged 
intestate and of the right of 
representing him. Brick- 
house v Brickhouse, 404 
12. The provisions of the Act 
of 1846 ch. 1, (Pamphlet 
Laws) do not apply toa 
case, where an administra- 
tor of the deceased was ap- 
pointed before the Ist of 
February, 1847, though 
that administrator be dead, 
and an administration de 
boats non be granted, sub- 
sefuently tothat date, when 
the Act was to go into op- 
eration. “ Powell v Felton, 
469 

13. Where an executor ar- 
rests a defendant on a ca. 
sa., sued out on a judg- 
ment obtained by his tes- 
tator, and afterwards dies, 
and the proceedings on the 
ca. sa. are discontinued, 
and then administration de 
bonis non, with the will an- 
nexed, is granted, this ad- 
ministrator is not liable in 
any way for the costs of 
the proceedings on the ca. 





sa. Hampton v Cooper, 
U 


14. No action at Jaw can be 


maintained, to collect the 
assets of a deceased man, 
except by his personal rep- 
resentative ; but where A., 
claiming a slave asa dis- 
tributee of B., employs C. 
to sell such slave, aud ac- 
cordingly sells the slave 
and receives the price, he 
receives it for theuse of A., 
and cannot dispute the ti- 
tle of A., but is bound to 
account with him for the 
sum received. McNair v 
McKay, 602 


Ser Inrestate’s Estates, 


_ Damaaes. 
Forma Pauprris. 
Ste Costs. 


FRAUDS AND FRAUDU- 
LENT CONVEYANCES. 
1. Under our act of Assembly 


a man cannot be held to 
be a purchaser for a valua- 
ble consideration, who 
gives for the land not more 
than one half or two thirds 
of the value. Harris v 
DeGraffenreid, 89 


2. Although one of the debts 


inserted in a deed of trust 
to secure several creditors 
be fraudulent, yet the legal 
title passes to him and his 
sale to a third person is va- 
lid. Ibid. 


3. A man, being bound to 


maintein and support his 
father, conveyed a tract 
of land-to his brother in 
trust to perform the condi- 
tions of that bond in the 
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first place, and then out of | 
the proceeds of the land to 
pay the other creditors of 
the maker of the deed. In 
the deed was contained the 
following clause: “The 
manner of executing the 
deed, as to the support of 
my father,” is left to the 
discretion of the maker of 
the deed. Held, that this 
did not make the deed, on 
its face, fraudulent in Jaw, 
for it reserved to the maker 
no control over the fund, 
but only the manner, in 
which the father should be 
supported. Gibson v Walk- 
er, 327 
. ‘the fact, that the debt to 
the father was prospective, 
as well as immediate, does 
not make it illegal to give 
it the preference. Ibid. 

Where a man makes an 
absolute conveyance of a 
chattel, purporting to be 
either a sale or a gift, and 
continues for a long time 
in the possession of the 
chattel, so purported to be 
conveyed, this creates, in 
law, a strong presumption, 
on which the jury should 
find the conveyance fraud- 
ulent, as against creditors, 
unless opposing and ex- 
planatory circumstances 
should rebut the presump- 


tion. Foster v oe 
9 


6. Fraud is never, exclusive- 
Jy, a question of fact, that 





is, in the sense of leaving 
it to the uncertain judg- 
ment of the jurors to give! 
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to the intent to convey up- 
on a secret trust, or to the 
fuct of credit being given 
to the grantor, upon his 
continuing in possession, 
such effect as to them, in 
eacli case, may seem prop- 
er, but, on the contrary, the 
effect of such an intent or 
fulse credit, if in fact exist- 
ing, depends upon the fixed 
principles of the law. Jbid. 
Whe: a deed of trust for 
the payment of debts con- 
veys a cotton factory, &c., 
and iv the deed are provis- 
ious, that the maker of the 
deed shall retain possession 
for eleven months and du- 
ring that time his family 
may be supported out of 
the proceeds of the factory, 
Held, that these provisions 
did not make the deed 
fraudulent in law, upon its 
face, but, as the provisions 
might have been for the 
benefit of the creditors, as 
well as of the debtor, the 
question of frandulehit in- 
tent was one, upon which 
the jury must decide under 
all the circumstances.— 
Young v Booe, 347 
See Evipence—Con- 
TRACTS. 


GRANTS. 


See PresumpPrTions. 


GUARANTY. 

On the guaranty of a note, 
the guarantee 1s not bound 
to show that he has made 
a demand on the maker, but 
the guarantur is Only dis- 
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charged, when it appears 
that he has suffered |uss in 
consequence of the guaran- 
tee’s not using due dili- 
gence. Farrow v ates 
17 


GUARDIAN AND WARD. 
1. Where a guardian to an 
infant, appointed by a 
County Court in this State, 
taking with him a part cf 
the property of the infant, 
the Court which made the 
appointment has the right 
to remove him, without 
notice, and appoint anoth- 
er in his place. Cooke v 
Beale, 36 
. Where a person, settling 
with a guardian, paid him, 
by mistake, more money 
than he was entitled to re- 
ceive, Held, that he was 
entitled to recover the ex- 
cess from the guardian in- 
dividually. Tow v Elliott, 
51 

3. In charging a guardian, 
the mode of compounding 
interest is to make annual 
resis, making the aggregate 
of the principal and inter- 
est, due at the end of a 
particular year, a capital 
sum bearing six per cent. 
interest thence forward for 
another year, and so on, 
with rests from year to 
year. But if a sum be 
found due ata rest day du- 
ring the gua. diauship, that 
sum, being then converted 





into capital, is entitled to} 
draw interest thereafter un- | 
til it shall be paid, and that’ 
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‘is but simple interest, there 
being no subsequent rest 
made. Ford v ——— 


GUARDIANS. 

The County Court, on the 
petition of the guardian of 
a certain infant, passed the 
following order—* Order- 
ed that he, the said W. B., 
guardian, sell the land, of 
said deceased T. H., or so 
much thereof as will be 
sufficient to discharge the 
debts.” Held, that this or- 
der was unauthorized and 
void, and, of course, that a 
purchaser under it acquired 


no title. Ducket v Skin- 
ner, 431 
See EvipeENce. 
INDICT MENT. 


1. The provisions of the Act 
of ISL1, ch. 814, Rev. Code, 
Revised Statutes, ch. 34, 
sec. 61, punishing thecheat- 
ing by false tokens, &c, do 
not apply tothe case of con- 
veyances of lands. State 
v Burrows, 477 

. Where the charge intended 

to be made in such an _in- 

dictment is, that the defend- 
ant intended to cheat the 
plaintiff out of twenty 
acres of land, the excess 
in quantity over thirty-five 
acres, the indictment should 
expressly aver that there 
was, in fact, such an excess 
of twenty acres. Ibid. 

Where the true ground of 
complaint was, that the 
defendant, by means ofa 


3. 
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forged paper, induced the 
prosecutor to execute a 
deed for 351-2 acres of 
lund instead of 55 1-2 acres, 
thereby defrauding the 
prosecutor, the indictment 
should distinctly aver this 
fraudulent purpose ; but, 
though this be a fraud, it 
does notcome within the 
definition of any crime or 
misdemeanor. known eith- 
er to the common orstatute 
law. Ibid. 


INSOLVENT DEBTORS. 
1. A householder, who wish- 
es to avail himself of the 
provisions of the Act of 
Assembly of 1844-45, ch. 
32, Ire. Digested Manual, 
p- 118, may do so, by ma- 
king application and pro- 
curing the assignment to 
be made according -to the 
Act of Assembly, at any 
time, even after a levy of 
an execution or attach- 
ment, before the property 
is changed or converted by 
asale. State v Floyd, 496 
2. In the case of a proceed- 
ing under the insolvent 
debtor’s law, the Court has 
authority to permit the 
schedule to be amended, so 
as to make more certain the 
description of the defend- 
ant’s interest in matters 
there set forth, at any time 
before the oath is adininis- 
tered; and if the plaintiff 
is surprised, it is ground 
for a continuance.  Me- 
Leod v Kirkham, 509 
3. It is sufficient to file the 








evidence of the debts, set 
out in the schedule, which 
are in the possession and 
control of the defendant, 
at any time before the oath 
is administered. Ibid. 


. It being a matter of pub- 


lic notoriety, that proclam- 
ation money is wholly 
worthless, it is not neces- 
sary to state in the sched- 
ule the amount thereof with 
nicety, or to file the same. 
Ibid. 


. A bond, given by a person 


arrested on a ca. sa. for his 
appearance at Court, is re- 
quired by our law to be 
made payable to the plain- 
tiffinthe execution; a bond, 
otherwise payable, for that 
reason alone, wi'l prevent 
the Court from entering a 
summary jndgment, Wil- 
liams v Bryan, 613 


6. Where a person, arrested 


ona ca. sa., gives a bond 
payable to A. B., who 
makes the affidavit for the 
ca. sa. and styles himself 
the agent of C. D., the 
plaintiff, no action can be 
maintained on such bond, 
in the name of D., for he 
is not the obligee. bid. 


INTEREST. 

When A., a citizen of 
Georgia, being in this State, 
oflered to lend to B. six 
thousand dollars, but on 
his return to Georgia, not 
having sold his cotton erop, 
wrote to B. that he could 
only lend three thousand 
dollars, whereupon B. went 
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to Georgia, there received 
the money and executed 
his note for that amount. 
Held, that B. was bound to 
pay eight per cent., the in- 
terest according tothe laws 
of Georgia. Davis v Cole- 
man, 303 


2. The party, who sues to 
recover the stipulated dam- 
ages, is not entitled to 
claim interest, even from 
the date of his writ. Dev- 
ereux Vv Burgwin, 490 
3. In England the rule is, 
that interest is to be allow- 
ed, where there has been 
an express provision to pay 
interest, or where such 
promise is to be implied 
from the usage of trade, or 


‘ other circumstances. But 


for goods sold, money lent, 

ney paid, work and la- 
bol done, or on a guaran- 
tee,\interest is not allowed 
unles there be an express 
or implied agreement. Our 
decisions have extended the 


rule, and for money lent, 


or money paid or had and 
received, or due on an ac- 
count stated, the jury ought 
to be instructed to allow 
interest, the promise to pay 
being implied from the na- 
ture of the transaction.— 
And in trover and trespass 
de bonis asportatis, the ju- 
y may, in their discretion, 

low interest upon the 
value, from the time of the 
conversion or seizure, as a 
part of the damages, so as 
to compel the wrong doer 

4 





to make full compensation, 
by charging him with the 
price, as at a cash sale, 
Ibid. 


INTESTATE’S ES- 
TATES. 


. An advancement to a hus- 


band by his father in law 
is an advancement to the 
wife. Bridgers v Hutch- 
ins, 68 


. The release or cancelling 


of the bonds of a child, 
with an intention thereby 
to prefer him in life, is as 
much an advancement as 
so much cash. Ibid. 


. In order to constitute an 


advancement of a slave by 
parol gift, there must be an 
actual delivery and change 
of possession. Meadows v 
Meadows, 148 


. While a son continues to 


reside with his father the 
gift has no operation, but 
when he removes and takes 
the slave with him, the ad- 
vancement becomes effect- 
ual and its value must be 
estimated at that period. 
lid. 


. Achild does not lose the 


benefit of an advancement 
of a slave by selling it.— 
Ibid. 


. Advancements are under- 


stood to be gifts of money 
or personal property for 
the preferment and settling 
of a child in life, and not 
such as are mere presents 
of small value or such as 
are required for the main- 
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tenance or education of the 
child. bid. 


JURISDICTION. 

1. A ca. sa., issued by a jus- 
tice of the peace in Bun- 
combe county, ought to be 
returned to the County 
Court of that county, not- 
withstanding the provis- 
ions of the Act of 1844, 
abolishing jury trials in the 
County Courts of Bun- 
combe. Fox v Wood, 213 

2. Where a suit is commen- 
ced in the Superior Court 
for a less sum than sixty 
dollars for goods, &c. sold, 
or for a less sum than one 
hundred due by note, &c., 
the suit shall be dismissed ; 
and if the party demands 
more in his writ for the 
purpose of evading the law, 
and the jury finds that a 
jess sum is due to him than 
that of which the Court 
has jurisdiction, he shall 
be non-suited: provided 
that if the party will make 
affidavit that the sum, for 
which he has sued, is really 
due, but he cannot estab- 
lish it for ‘want of proof, 
or that the time limited for 
the recovery of an article 
bars a recovery, then the 
plaintiff shall have judg- 
ment,&c. Parham v Har- 
din, 219 

3. Held, that the — Tules 
a to suits in - 
na Court of Cleevel nad 
eounty, removed under the 
private acts of 1844 and 
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1846, from the county to 
the Superior Court of that 
County. Ibid. 
A. being a surety for B., 
to indemnify him B. gave 
him a lien on some ; 
B. afterwards sold the hogs 
to C. A. refused to deliv- 
er the hogs, unless C. would 
—_— to pay the debt for 
which A. was bound. This 
C. eames but failed to 
make payment, and A. had 
to pay the debt himself. 
He then warranted C. for 
the money so paid. Held, 
that a justice of the peace 
had no jurisdiction in the 
case. Cogle v Hamilton, 
231 


. Under the act of 1848, re- 


lating to the county of 
Polk, all the records, trans- 
ferred to the Superior 
Court of Polk from the 
county of Rutherford, are 
directed to be returned to 
the Superior Court of Ru- 
therford county, the act of 
1846 establishing the Su- 
perior Courts in Polk hav- 
ing been repealed by the 
act of 1848; Held, that the 
Superior Court of Ruther- 
ford had the right to issue 
an execution on a judg- 
ment, rendered in the 
county of Polk, while the 
latter had jurisdiction, as 
to cases from the former 
county, removed by the 
act of 1846 and transferred 
by the act of 1848, Mat 
ea v Gilreath, 244 


6. Where a petition had been 
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filed in the County Court; 


by the next of kin of an in- 
testate for the sale of ne- 
roes for the pg eer of 
distribution, and a sale had 
been made by a commis- 
sioner appointed by the 
Court, according to the 
prayer of the petitioners, 
and he had paid over to 
them what he alleged to 
be their full respective 
shares ; itis not competent 
for these petitioners to file 
a subsequent, original pe- 
tition in the same Court, 
charging that the commis- 
sioner had not paid them 
their full shares, (they hav- 
ing signed a receipt in full 
by a mistake) and requiring 
the commissioner to ac- 
count, &c. and pay over 
the balance, &c. Reid v 
Pass, 589 
7. Their relief could only be 
obtained by an application 
to the County Court for a 
rehearing, if the proceed- 
ings of the commissioner 
had been confirmed, or by 
recourse to a Court of 
Equity to set aside the re- 
ceipt, if given through mis- 
take. Ibid. 
8. A Court of Equity hasa 
general jurisdiction to di- 
rect the sales of the estates 
of infants, wherever the 
urpose, for which the sale 
13 directed, shall be deemed 
by the Court beneficial to 
infants. Williams v Har- 
rington, 616 
. The decree in such a case 
cannot be impeached in any 
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other case; neither u 

the ground, that a guardian 
Was not appointed by the 
proper Court, nor that there 
was not due advertisement 
or competent evidence of 
it, nor that the interest of 
the infant was not promo- 
ted by the sale, nor that 
the decree did not find the 
facts, which shewed the 
sale to be beneficial, nor 
; - any similar grounds. 

id. 


10. Where a decree is made, 


on behalf of infants, for the 
sale of “the lands of the 
deceased debt»r lying in 
Moore county,” and a sale 
is made of several specified 
parcels of land, the sale 
ratified, and an order of 
the Court to convey toa 
particular purchaser, no 
exception can be taken to 
the general description of 
the land in the deeree or- 
dering the sale. Ibid. 


11. The Court has the power, 


with the consent of the 
purchaser, to substitute 
another person in his place; 
though, as a matter of 
wholesome practice, such 
a substitution ought not to 
be allowed, before the pay- 
ment of the purchase mon- 
ey, nor, perhaps, without 
looking to the rights, even 
of third persons, as against 
the first purchaser. Ibid. 


12. Under an order of the 


Court of Equity for the 
sale of the real estate of 
infants, the deed of the 
commissioner appointed to 
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make the sale, by virtue 
‘of the provisions of the Act 
of 1827, transferred to the 
purehaser the legal title. 
Ibid. 


JUSTICES OF THE 
PEACE. 

1. The preamble toa war- 
rant constitutes a part of it, 
and where it sets out, in 
apt words, the offence, for 
which, as the plaintiff al- 
leged, the defendant had 
incurred the penalty sued 
for, the form is a proper 
one. Harshaw v Crow, 

240 

2. A seal is essential to a war- 
rant, issued by a magistrate 
to arrest a person for a 
criminal offence, and, if 
there be no seal, the war- 
rant is void, and the de- 
fendant is justified in resis- 
ting its execution. State 


v Worley, 242 
See JurisDIcrTion. 
LARCENY. 


1. Turpentine, which has 
run out of the boxes cut 
into the tree for the pur- 

se of receiving the liquid, 
1s the subject of larceny. 
State v pol 70 

2. But to support an indict- 
ment for stealing two bar- 
rels of turpentine, it must 
appear that the turpentine 
was in barrels when it was 
stolen, not that it was dipt 
from the boxes in small 
quantities, from time to 
time, and then deposited 
in barrels. bid. 





LAWS OF OTHER 
STATES, 
See Evipence. 


LEGACIES. 

1. An infant mulatto child 
was found at the door of a 
gentleman, who took charge 
of it, and it remained in 
his possession for more than 
seven years, he professing 
that he did not claim her 
as a slave, but believed she 
was free, and refused to 
deliver her to any person, 
who could not show a good 
title to her asa slave. At 
his death, he left her two 
hundred dollars. Held, 
Jirst, that, if she was free, 
of course the next of kin 
could not claim distribution 
of her or of the legacy; 
secondly, if she wasa slave, 
the next of kin were enti- 
tled to distribution of the 
legacy, and also of the girl 
herself, if he had her three 
years or more in adverse 

ion; and that, to 
vest the title of the slave 
in him, by virtue of the 
statute, it was not necessa- 
ry that he should have 
claimed her as a slave.— 
State v Jones, 154 

2. When slaves, by a will 
made by a testator in South 
Carolina, were directed to 
be emancipated, and then 
the testator says “all the 
balance of my estate to be- 
long to C.J.” Held, that 
C. J. could not claim these 
negroes at law under the 
residuary clause, even if 
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the bequest for emancipa- 
tion were void by the laws 
of South Carolina, because 
they did not pass by the 
words of the residuary 
clause, but only fell into 
the residue of the operation 
of the law, and C. J.’s title 
was only an equitable one. 
Jones v Abernathy, 280 


. A testatrix bequeathed as 


follows, “ My girl Maria, 
after my death, I do not 
Jeave her asa bond slave 
to any person, I wish her 
to live among my children, 
or otherwise if she sees 
proper. I leave J. S. to 
act as trustee for said girl.” 
Also, “1 will and bequeath 
twenty-five dollars to Ma- 
ria.” Held, that, under 
this will, J. S. took the le- 
gal title to the girl Maria. 
Simpson v King, 377 


LESSOR AND LESSEE. 


1 


See Taxes. 


LIMITATIONS, STAT- 
UTE OF 


. A promise of a party that 


he will settle with another 
will only take a claim cut 
of the Statute of Limita- 
tions, when it clearly ap- 
pears that the promise re- 
ferred to that particular 
claim. Arey v Stephenson, 

86 


2. Where, to an action on a 


justice’s jndgment, the de- 
fendant pleads “the Stat- 
ute of Limitations,” the 
plaintiff cannot reply, “a 
new promise within the 


f 
| 
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seven years.” ‘The repli- 
cation of a sew promise is 
confined in actions “on 
promises”. Taylor v Spi- 
vey, 27 


. Atter a debt had been bar- 


red by the statute of limit- 
ations, the debtor said to 
the creditor, “unless J. R. 
has paid it for me, it isa 
just debt and I will pay it ;” 
and again, “it isa just debt 
and 1 will-pay it, ifI cane 
not prove that it has been 
been settled by J. R.”— 
Held, that the case was 
thereby taken. out of the 
statute. By such declara- 
tions, the onus of proof that 
the debt had been paid res- 
ted on the defendant— 
Richmond v Fuqua, 445 


. Where a plaintiff in an 


action of assumpsit, in or- 
der to bar the operation of 
the statute of limitations, 
gives in evidence words 
used by the defendant, the 
language must be such as, 
without straining, imports 
a willingness and inten- 
tion thereby to assume the 
debt, or amounts to an un- 
equivocal acknowldgment 
of its subsistence and obli- 
gation. Taylor v Stedman, 

447 


. In a conversation between 


the plaintiff and the de- 
fendant, in relation to the 
matter in dispute, the for- 
mer said to the latter, “ that 
matter about Frank’s hire 
in 1842 must be fixed,” 
when the latter asked, “will 
not other notes or judg- 











696 


ments do instead of my 
note ?” and the plaintiff re- 
marking, “ yes, if they are 
good,” nothing further pas- 
sed between them, Held, 
that the defendant’s expres- 
sions did not revive the 
debt, and bar the operation 
of the statute. bid. 
See Demanno—Lecacirs— 
Prenat Actions. 


MALICIOUS PROSECU- 
TION. 

1. The verdict of a petit jury, 
acquitting a man indicted 
for a conspiracy, d::es not, 
in an action fur malicious 
prosecution, support tae 
averment, that the indict- 
ment was without probable 
eause. Bell v Pearcy, 233 

2. In an action for malicious 
prosecution, the plaintiff 
must shew particular mal- 
ice on the part of the de- 
fendant towards him.— 
Brooks v Jones, 260 

3. Thisparticular malice may 
be proven by positive tes- 
timony of threats or ex- 

ressions of ill will, used 

y the defendant in refer- 
ence to the plaintiff, or it 
may be inferred from the 
want of probable cause and 
other circumstances, such 
phe this case, " = to 
endanger angry feelings. 
Ibid. ger angry 


MILLS. 

The owner of land, injured 
by the erection of a mill, 
who has proceeded by pe- 
tition, under which the 
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annual damage assessed is 
as high as twenty dollars, 
and who has taken judg- 
ment for, and received the 
damage for, the whole five 
years, cannot maintain an 
action on the case, brought 
after the expiration of the 
five years, without having 
again ascertained the an- 
nual damage by proceeding 
under a second petition.— 
Gilliam vy Canaday, 106 


NAVIGABLE WATERS. 
‘That “all waters, which are 
actually navigable for sea 
vessels are to be considered 
navigable waters, without 
regard to the ebb and flow 
of the tide, and that no one 
is entitled to the exclusive 
right of fishing in any nav- 
igable water, unless such 
right be derived from an 
express grant by the sover- 
eign power, or, perhaps, 
by such a length and kind 
of possession, as will cause 
a presumption of such grant 
to arise,” must now be 
deemed the settled law of 
this State. Fagan v Ar- 
mistead, 433 


OVERSEER. 

An overseer is not strictly a 
bailee, though many of the 
principles of that relation 
and many of its duties at- 
tach tohim. Itis his duty 
to take such care of the 
property entrusted to him, 
as a man of ordinary pru- 
dence would take of hisown 
property. Smith v Camer- 
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on, 572) it was held that, after the 
See Roaps. expiration of the month, the 


PARTNERS. 

1. On a separate judgment 
against one partner for a 
partnership debt, only the 
interest of that partner, in 
any portion of the partner- 
ship property, can be sold 
by execution. Price v 
Hunt, 42 

2. Tne effects of a firm arenot 
subject to attachment for 
the separate debt of one of 


the partners. Cook v Ar- 
thur, 407 
PAYMENTS. 


It is the rule in this country 
to apply payments to the 
debt, for which the securi- 
ty is the most precarious, 
when no application is 
made by the party who 
pays. State v. Thomas, 

251 


PENAL ACTIONS. 

A common informer cannot 
recover a penalty, unless he 
sue within the period al 
lowed by the act imposing 
the penalty. As where a 
pena'ty is imposed on per- 
sons fishing in the Roan- 
oke river at certain times, 
and any person may sue 
for the same, provided he 
does so within one month 
from the forfeiture, and if 
no such suit is brought 
within that period, the law- 
officer of the State is direc- 
ted to sue for the use of the 


State, (act of 1827, ch. 54,)' 





right of the common infor- 
mer was gone. Fagan v 
Amistead, 433 


PLEADING, PROCESS 
AND PRACTICE. 

1. Where there is an action 
on a bond against two obli- 
gors, and a non-suit is en- 
tered as to one, this is no 
retraru astohim. Craw- 
Jord v Glass, 118 

2. On a scire facias against 
heirs to subject the lands cf 
their ancestor, it is too late 
for them, after they have 
appeared and pleaded to the 
scire facias, to move to 
dismiss the proceedings be- 
cause no declaration has 
been served on them, al- 
though some of the heirs © 
may have been infants,— 
Tripp v Potter, 121 

3. Where a sciert facias has 
been sued out upona judg- 
ment, and while it isin the 
sheriff’s hands, the parties 
agreed that the collection of 
the money should be sus- 
pended, so as to enable them 
to make a full settlement, 

yet the sheriff is not there- 

y excused from returning 
the process, but is liable to 
an ameicement, if he fails 
todo so. Morrow v Alli- 
son, 219 

4. The Actof 1826, Rev. Stat. 
ch. 31., sec. 119, authoriz- 
ing references to be madein 
Courts of law to state the 
accounts of administrators, 
executors and gnardians 
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applies only tosuits brought 
upon their bonds respec- 
tively. It does not apply 
tosuits,brought upon bonds 
given by a testator or in- 
testate, in which fully ad- 
ministered is pleaded.-— 
Lyach v Johnson, 224 


. Whereanassignee of a bond 


brings an action of debt up- 
on the bond, and the defen- 
dant pleads non est factum 
only, this plea does not deny 
the assignment. But, if 
the action be on the case, 
as given by our Statute to 
the assignee of a bond, the 
general issue denies both 
the execution of the bond 
and the endorsement.— 
Ford v Vandyke, 227 


. The plea of payment to an 


action on a judgment, &c., 
is sufficient to cover the de- 
fence of a presumption of 
payment or abandonment 
of claim under our act of 
1826. Butts v Patton, 

262 


. Wherea man, whois liable 


to militiaduty,isarrested on 
a civil process while he is 
attending a militia muster, 
in violation of the Act of 
Assembly, he may plead 
the same in abatement.— 
Murphy v McCombs, 274 


. Thatthe plaintiff, who sues 


as executor, is not an exec- 
utor, is a plea in bar, and 
the defendant may plead it 
withany otherbar. Shown 
v Barr, 296 


. Incases of verdicts, subject 


to the opinion of the Court, 
all the points, on which 
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either party means to insist, 
ought not to be reserved, 
for all points not reserved 
are taken to be given up. 
If one of the partiescannot 
have inserted a question, on 
which the presiding Judge 
inclines against him, he 
ought not to consent to 
such a verdict, but peremp- 
torily claim that an opinion 
shall then be given to the 
jury, as he has a right to 
do. Brooks v Ratcliff, 

321 


10. Where an action was 


brought in the name of 
James Brooks, William E. 
Colton and William E. 
Churchill, partners trading 
urder the name and firm 
of “Brooks, Colton and 
Company,” and the judg- 
ment was in the name of 
Brooks, Colton & Co., 
Held, that this was a vari- 
ance, for which the judg- 
ment might have been re- 
served at common law, but 
the error was cured by our 
Statute of amendments, 
Rev. Stat. ch. 3, sec. 5.— 
Ibid. 


11. The acts of a ministerial 


officer, as a constable or 
sheriff, in making returns 
on warrants and writs, al- 
though required by law to 
be returned into a Court of 
record, do not make a pait 
of the record, are only pri- 
ma fucie taken to be true, 
and may be contradicted 
and shewn to be false, an- 
tedated, &c. Patterson v 
Britt, 383 
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12. A reference to the Clerk 
of the Court to take and 
report the accounts of an 
executor, administrator or 
guardian, can only be made 
under the Act of 1826, Rev. 
Stat. ch. 31, sec. LLY, ina 
suit brought upon the bond 
given by such executor, 
administrator or guardian 
fur the faithful perform- 
ance of his duty. Ander- 
son V Jernigan, Ald 

13. Where one has a cause 
of action against another, 
accruing afler a demand 
made, the suing out ofa 
writ for that cause of action, 
though the writ was in as- 
sumpsit, when it should 
have been in covenant, is 
a demand in the strongest 
form. Nixon v Long, 423 

+4. Where several cases have 
been decided upon the same 
question, after argument, 
the Court will not recon- 
sider the grounds of those 
decisions, especially upon 
a case presented without 
argument. #'agan v Ar- 
mistead, 433 

15. When both parties appeal 
froma judgmeut, the Clerks 
of the Superior Courts 
must make out two tran- 
scripts, SO as to constitute, 
ag there reallya e, two cases 

in the Supreme Court. 
Whea this is neglected 
the Clerk of the Supreme 
Court will state two cases 
on his docket, and charge 
costs in each case. Deve- 
reuz Vv Burgwin, 490 

16. There isa distinction be- 

ao 





between a cause for a new 
trial and. a cause for mis- 
trial ; the former is a mat- 
ter of discretion—the latter 
a matter of law. State v 
Tilghman, 513 


17. Where, on a trial, the 


circumstances are’ such, 
as merely to pnt suspicion 
on the verdict, by shewing, 
not that there was, but that 
there might have been, un- 
due influence brought to 
bear ou the jury, because 
the e was opportunity and 
a chance for it; it is a mat- 
ter within the diseretion of 
the presiding Jndge. But 
if the fuct be, that nndae 
influence was brought to 
bear on the jury; as if 
they were fed at the charge 
of the prosecutor or the 
prisoner; or if they be so- 
licited and advised how 
their verdict should be ; or 
if they hear other evidence 
than that which was offer- 
ed on the trial; in all such 
cases, there has been, in 
contemplation of law, no 
trial, and this Court, as a 
matter of law, will direct a 
trial tu be had, whether the 
former proceeding purports 
to have acquitted or con- 
victed the prisoner. Jbid. 


18. Where the facts, in rela- 


tion to the jury, ona trial 
for murder, were, that the 
jury were placed in the 
charge of an officer and 
confined in the ordinary 
jury room; that they re- 
tired from the Ceurt on 
Thursday at 6 P. M. and 
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rendered their verdict on 
Saturday at 10 A. M.; that 
while out, the members of 
the jury separated at vari- 
ous times to obey calls of 
nature—that each one sep- 
arated himself from the 
others, more than once for 
this purpose, and one of 
them as often as six times; 
that, when they did this, 
they went, one ata time, 
under charge of an officer, 
and, during such absence, 
the other jurors remained 
together in the jury room, 
with the door locked ; that 
they went about fifty yards 
from the Court-house, and 
returned as soon as practi- 
cable, holding no inter- 
course with any one; that 
one of the jurors separated 
himself from his fellows, 
and visited a drug store, 
about one hundred and fif- 
ty yards from the jury 
room, for the purpose of 
procuring medicine, being 
sick ; that he went under 
the charge of an officer, and 
held no conversation ex- 
cept with the keeper of the 
drng store, who asked him 
if they had agreed on their 
verdict, to which he replied 
“they had not;” that this 
store was in the most pub- 
lic place in the town of 
Newbern ; that another ju- 
ror separated himself from 
his fellows and stood on 
the outside of the jur 

--room near the doer, pS ae f 
and conversed privately for 
ten or fifteen minutes with 
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a third person, but what 
was said did not appear ; 
that the jurors also ate and 
drank while out, but not 
to exces; that a part of 
the time they did so with 
the permission of the Court, 
but when enjoined by the 
Court not to eat or drink, 
they vivlated this injunc- 
ticn. contrary to the wish- 
es of the «flicer, who had 
them in cha ge; that sev- 
eral jurors wrote notes and 
dropped them from the 
windows of the jury room, 
and also received notes 
from persons not of the 
jury, but neither the con- 
tents of the notes nor the 
names of the persous, to 
whom sent or from whom 
received, appeared; that 
some of the jurors convers- 
ed from the windows with 
persons in the street on va- 
rious subjects, and about 
this suit, but what was said 
did not appear; and that 
some servants and small 
children had access to the 
jury room, the servants for 
the purpose of carrying 
food and clothing to the ju- 
rors, and the children to see 
their fathers. Held, that 
these facts might, in the 
discretion of the presidin 
Judge, have been a g 
cause for granting a pew 
trial, but they ceuld not 
justify the Court in declar- 
ing as a mater of law, that 
there was a mistrial. Jdid. 


19. Although it be not error 


to refrain from giving in- 
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structions, unless they be 
asked for; yet the Judge, 
when he does give instruc- 
tions, either of his own 
motion or at the party’s, 
should give them in such 
a way, that they be not in 
themselves erroneous, or 
so framed as to — the 
jury. Bynum v Bynum, 
632 
Sez ATTAcHMENTS— 
EMANCIPATION. 


PRESUMPTIONS. 

1. In order to raise the pre- 
sumption of the grant of 
an easement, two things 
are necessary: there must 
be a thing capable of being 
granted, and there must be 
an adverse possession or 
assertion of right, so as to 
expose the party to an ac- 
tion, unless he had a grant. 
Felton v Simpson, 84 

2. It seems that the presump- 
tion of the death of an in- 
dividual, arising from his 
absence from his domicil 
for seven years, does not 
imply that he died at the 
end of the seven years, but 
that he died either then or 
at some other period during 
the seven years. State v 
Moore, 160 

3. Under the Statute of 1826, 
Rev. Stat. ch. 65, sec. 14, 
the presumption of the pay- 
ment or satisfaction of a 
judgment does not arise, 
until ten years after the 
plaintiff has ceased to pros- 
ecute his judgment, that is, 


until ten years after the: 
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day of the return of his last 
execution. Butis v _ 


ton, 

4, It is established, as a gen- 
eral proposition, that from 
a long and peaceable pos- 
session of land, upon a 
claim of the right, a pre- 
sumption arises, that the 
possession was rightful, 
and therefore was under 
such grant, deeds and as- 
surances, as are necessary 
to impart to it that charac- 
ter. Bullard amas | 


5. The presumption is not 
deduced as an inference of 
fact from the possession, 
as evidence merely and ac- 
cording to its influence on 
the minds of the jury, in 
producing, or failing to 
produce, a conviction, that 
the presumption is accord- 
ing to the truth, but the 
deduction is made, without 
regard to the very fact, by 
a rule in thelew of evi- 
dence. Ibid, 

6, The force of this presump- 
tion is not destroyed or in 
any degree repelled by ev- 
idence, which renders it 
probable, that, in truth, a 
grant was issued. Ibid. 

7. The grant is presumed, 
not because the Jury be- 
lived that one issued, but 
because there is no proof, 
that it did not issue; in- 
deed, in the natureof things, 
it would seem, that there 
can be no sufficient nega- 
tive proof of the kind sup- 
posed. Jbid. 
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8. Where a long possession, | 
under a claim of title by a! 
grant, as in this case of 
forty-five years, has been 
proved, and to rebut the 
presumption it was shewn 
that the party so claiming 
was unable to produce a 
grant, declared his belief 
that it never existed, and 
made efforts to obtain an- 
other grant; the Court 
ought not to have submit- 
ted to the jury, upon this 
evidence, to find whether 
there was a grant or not, 
but should have instructed 
them, that, from the pos- 
session alleged, they should 
presume a grant, and, as 
matter of law, that there 
was no evidence to oppose 
and repel the presumption, 
Lbid. 


REWARD: 

Wherean action is brought 
by a plaintiff to recover the 
amount of a reward, offer- 
ed by the defendant, tor 
the apprehension and deliv- 
ery in jail of an individual 
charged with a criminal 
offence, it is incumbent on 
the plaintiff to prove that 
he either compelled the in- 
dividual by force, or in- 
duced him by persuasion, 
to make the surrender.— 
Currie v Swindall, 361 
2, If the surrender of such 

individual was wholly vol- 

untary, although the plain- 
' .. tiff accompanied him to the 





jail and saw him lodged 
‘there, he has. no right of! 
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action.  Jbid. 

3, Wherean agent is author- 
ized to offer a reward for 
the apprehension of an in- 
dividual, it is only neces. 
sary to prove that this was 
done—the mode of doing 
it i3 entirely immaterial.— 
Ibid. 


ROADS. 

t. When a petition is filed to 
discontinue an old read be- 
tween certain points and 
establish a new one be- 
tween the same points, and 
the petition is opposed, and 
the Court, upon the hear- 
ing, refuse to discontinue 
the old road and establish 
a new road as prayed for, 
but direct another road to 
be opened, passing over 
only a part of the route 
prayed for by the petition- 
ers; Held, that the defen- 
dants were entitled to re- 
cover their costs, Davis 
v Hill, 9 

2. An overseer, of a public 
road has no right, at his 
discretion, to widen the 
road. ‘This can only be 
dene by a jury under the 
direction of the County 
Court. Small v Eason 

94 

3. If the weather is so bad, 
as to prevent an overseer 
from working on the road, 
or to render unavailing any 
work he might do, he ought 
to be excused. State v 
Small, 571 

4, Where a charter has been 
granted for a turnpike road 
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and the read opened, the 
County Court has no right 
to convert it into a public 
road, unless the charter has 
been duly surrendered, or, 
from a non-user for twenty 
years, a dedication to the 
public may be presumed. 
State v Johnson, 647 

5. Even in such case the 
road can only be madea 
public road in the manner 
prescribed by the Act of 
Assembly. ‘The mere ap- 
pointment of an overseer 
will not be sufficient for 
that purpose. Ibid. 

See Evipence. 


SALES. 

Property passes by a sale and 
delivery, notwithstanding 
an executory agreement to 
sell to another, and the re- 
ceipt of a part of the price. 
Wilson v Purcell, § 502 

See AGENT AND PRINCIPAL. 


SET OFF. 

1, It is the settled Jaw in this 
State, that a debt, due by 
an assignor of a bond or 
note at the date of the as- 
sigument, may be pleaded, 
as a set off to an action by 
an assignee after maturity ; 
but this departure from the 
Statute, Rev. Stat. ch. 31, 
sec. 80, is put on the 
ground, that a liberal con- 
struction is necessary to 
prevent evasion and injus- 
tice. Wharton v Hapkins, 

505 


2. Where it is shewn this in- 
justice will not result, the 
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rule is different. As when 
the assignor, at the date of 
the assignment, had an ac- 
count against the defendant 
in the action, larger in 
amount than that which is 
attempted to be set off. 
Held, that the defendant 
could not avail himself of 
his account, as a set off, in 
an action by an assignee, 
on a note or bond assigned 
alter maturity. bid. 


SHERIFFS. 
1. The sureties on the official 
bond of the sheriff are not 
liable for a trespass com- 
mitted by him under color 
of his office. State v 
Brown, 141 
A sherifl cannot be made 
responsible for the acts of 
a constable, who sometimes 
acted as his deputy but 
never without a special 
deputation, and who has 
committed a trespass by 
levying a void attachment, 
unless it can be shewn that. 
he was expressly authoriz- 
ed by the sheriff to levy 
such attachment. Patter- 
son v Britt, 383 
3. Much less can he be re- 
sponsible, when the consta- 
ble returns the attachment 
levied by him as constable, 
although by an order of 
Court the return is permit- 
ted to be amended. by sta- 
ting the levy to have been 
made by the sheri the 
said constable as 46 tee 


2. 





- ty, the sheriff’s office hav-- 
ing then expired and the 
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order of amendment having 
been appealed from. Ibid. 


SLANDER. 

1. In an action of slander, 
when the charge is made 
by using a cant phrase or 
a nickname, or when ad- 
vantage is taken of the 
fact, known to the persous 
spoken to, in order to con- 
vey a meaning, which they 
understood by connecting 
the words (of themselves 
unmeaning) with such fact, 
the plaintiff is obliged to 
make an averment of the 
meaning of such cant 
phrases or nickname, or of 
the existence of such col- 
lateral fact, for the purpose 
of giving point tothe words 
and of shewing that the 
defendant meant to make 
the charge complained of ; 
and, in such cases, there 
must also be an averment, 
that the words were so un- 
derstood by the persons to 
whom they were address- 
ed. Briggsv Byrd, 353 

2. These averments are tra- 
versable and must be pro 
ven, and differ entirely 
from what are called inu- 
endoes, which need no 
proof. Ibid. 

Sex Evipence. 


SLAVES. 
See Lecacigs. 


SURETY AND PRINCI- 
PAL. 


A surety, who has paid mon- | 
ey for his principal, cannot ' 
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sue him in an action of 
tort. Ledbetter v Torney, 
291 


Sce SueErires. 


TAXES. 

1. Iu this State, land is taxed 
according to its fee simple 
value, and whoever is own- 
er of the land for the time 
being is bound to pay the 
tax: as if an estate is lim. 
ited to A. for life or for ten 
years, remainder to B. and 
his heirs, the valuation is 
assessed, without reference 
to this division, and each 
must pay the tax, during 
the time that he is the 
owner and enjoys the pos- 
session and pernancy of 
the profits. Willard v 
Blount, 624 


2. It is otherwise in the case 


of landlord and tenant, 
where rent is reserved, for 
the retit is in lieu of the 
land, and the landlord is 
in the pernancy of the pro- 
Jits of the land: and if the 
tenant is compelled to pay 
the tax, he may recover 
from the landlord, or de- 
duct the amount out of the 
rent. Ibid. 


TRESPASS. 

Under the act of 1840, ch. 37, 
which gives to a tenant, 
the rent to be paid in a part 
of the crop, a certain inter- 
est in the crop raised; if 
the tenant remains in pos. 
session until an execution 
against himis levied on 
the whole of ‘the crop, al- 
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though the landlord may 
have a special acticn on 
the case against the officer 
levying, yet he cannot 
maintain an action of tres- 
pass, for he has neither the 
possession nor the proper- 
ty. Peebles v Lassiter, 93 


TRESPASS FOR MESNE 
PROFITS. 
See Esecrmenr. 


TRESPASS Q. C. F. 

1. The action of t:espass 
guare clausum fregit isa 
remedy f..r an injury to the 
possession, and therefore 
cannot be maintained by 
one who had not the pos- 
session, at the time the in- 
jury was alleged to have 
becn committed. Patter- 
son v Bodenhammer, 4 

2. Tenants in common may, 
in general, sue separately 
for trespasses on real estate, 
yet they may also join in 
such action, in respect to 
the injury being to their 
joint possessicn. Camp v 
Holmesly, bi 

3. A. and B. being infants 


and tenants in common cf 


a tract of land, C. their 
mother, who was the ad- 
ministratrix of their de- 
ceased father, rented out 
the land to LD. who entered 
into possession of it. The 
infants afterwards brought 
a bill in Equity against C. 
‘for an aecount of their es- 
tate and charged her with 
having acted as their guar- 
dian in renting cut the 
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land, and obtained a decree 
for the amount ascertait.ed 
to be due, including the 
rent; but it did not appear 
that the decree had been 
satisfied. Held, that D. 
not being a party to these 
proceedings in Equity, nor 
a privy to either of the 
parties, could not avail 
himself of them, so as to 
prevent his being sued as 
a trespasser. Hardy v 
Williams, 499 


TROVER. 


. To sustain the action of 


trover, the right of property 
in the thing claimed and 
of possession, at the time 
of the alleged conversion, 
must be vested in the plain- 
tiff. Brazier v Ansley, 

12 


2. In an action of trover, ex- 


cept for a mere temporary 
conversion, the plaintiff 
recovers the value of the 
property recovered, and, 
therefore, to entitle him to 
recover, he must show ti- 
tle and a possession, ora 
present right of possession. 
Barwick v Barwick, 80 


3. A negro slave was permit- 


ted by his master to own a 
horse. Afterwards the ne- 
gro was sold to A., and the 
horse was taken to the lat- 
ter’s house. A. directed 
the negro to take the horse 
away, and he was accord- 
ingly given to the regro’s 
son, who avas the slave of 
B. B. set up no claim to 
the horse and the slayesold - 
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6. 


cr 


ws 


8. 


him to another person 
Held, that A. could-support 
no action against B. for the 
value of the horse. Fran- 
cis v Welch, 215 
A judgment, either before 
& magistrate or in a court 
of record, is not the subject 
of an action of trover and 
conversion ; nor is a note, 
on which a judgment has 
been obtained, because it is 
merged in the judgment 


and is defunct. Platt v 
Potts, 266 
. Trover will lie for promis- 


sory notes, by the adminis- 
trator of the payee, against 
a donee by oral gift, though 
the gift be accompanied by 
delivery. Brickhouse v 
Brickhouse, 404 


. A recovery in trover for a 


note or bill aud payment 
of the damages divest the 
property out of the plain- 
tiff, and, indeed, vest it in 
the defendant, as between 
him and the plaintifi— 
Ibid. 

A conversion, to subject a 
defendant in an action of 
trover, consists either in an 
appropriation of the thing 
to the party’s own use and 
beneficial enjoyment, or in 
jts destruction, or in exer- 
cising dominion over it, in 
exclusion or defiance of 
the plaintiff’s rights, or in 
withholding the possession 
from the plaintiff, under a 
claim of right, inconsistént 
with his own. Glover v 
Reddick, 582 
Giving to a negro a certifi- 
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cate that he is free, does 
not amount to a conversion 
in the person giving the 
certificate, if the negro 
sHould turn out to be a 
slave. Ibid. 


TURNPIKE COMPANY. 
The true construction of the 


Act of Assembly, incorpo- 
rating the Hickory Nut 
Turnpike Company, is, 
that the State road, where 
it crosses the Blue Ridge 
at Hickory Nut Gap, is not 
abrogated by the said char- 
ter, but is to be continued 
and kept in repair by the 
road overseers 1n their re- 
spective counties, until the 
turnpike is completed, and 
that the company, for the 
purpose of constructing the 
turnpike, has the privilege, 
when it is located along 
the State road, to enter up- 
on it, and obstruct it, when, 
where, and as long as is 
reasonably necessary, t2 
enable them to make their 
improvements, and, when 
it is located near the State 
road, the same privilege is 
conferred, to be exercised 
in a reasonable manner, in 
referrence to the interest of 
the Company and the con- 
venience of the public, the 
latter being made, for a 
reasonable time, to give 
placeto the former. Adams 
v Hick. Nut Gap Turn- 
pike Co., 486 


USURY. 


Sree INTEREST. 








. A vendee, by contract for 


. And it makes no difference, 


. In such a case, the meas- 


INDEX. 


VENDOR AND VENDEE. 
i, 


In general, a vendor of 
land is bound to prepare 
the conveyance and tegder 
it or offer to do so, but 
where, from the nature of 
the contract it appears that 
those, to whom the title 
was to be made, were un- 
known to the vendor, but 
known to him who made 
the purchase, the latter is 
bound to give the necessa- 
ry information to the ven- 
dor, or, if he fails, to pay 
the price contracted for.— 
Christian v Nixon, 1 


the sale of a tract of land. 
can maintain an action 
upon the bond for title, 
without having made a 
payment or tender of the 
whole of the purchase mo- 
ney, when, by a sale of 
the property, it is put out 
of the power of the vendor 
to make the conveyance, 
at the time the vendee has 
a right to call for it. Nich- 
ols v Freeman, 99 


whether the vendor himself 
has made the conveyance, 
or whether it has been made 
by a sheriff under process 
of law. bid. 


ure of damage is the differ- 
ence between the real val- 
ue of the property at the 
time of the breach, and the 
amount of the purehase 
money, remaining unpaid. 





hhid. 
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Ser Contract—W ARRAN- 


TY. 


VENDEE. 


See Auction, 


WARRANT. 


Ser Justices. 


1. 


1. 


WARRANTY. 


No warranty of quality is 
implied in the sale of goods. 
Dickson v Jordan, 166 


If a vendor sells articles, 
apparently of the kind or- _ 


dered by the vendee, thongh 
the vendee has no opportu- 
nity of testing the quality, 
until after he has used 
them, yet, if there be no 
fraud on the part cf the 
vendor, the purchaser mus 
bear the loss, if it turns 
out that there is a defect 
in the articles.—Jbid. 


3. One may recover in an 


action of covenant or as- 
sumpsit, on a bill of sale 
for a slave, for a warranty 
of the soundness of the 
slave, although there be no 
witness to the bill of sale. 
Maxwell v Miller, 272 


See Action on THE Case. 


1. 


WILLS. 


In a controversy respect- 
ing the probate of a will, 
any person who is entitled 
in interest, may become an 
actor. ‘The course is to 
state on the record such 
matter as shews on which 
side the peison becomes 
an actor, so as to shew dis- 
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tinetly, whether he may in 
the result be entitled to or 
liable for the costs. Ben- 
jamin Teel, 49 
2. A person, named as exec- 
utor, is not competent as an 
attesting witness to_a will 
of personalty. Nor will 
hissubsequent renunciation 
and release make him so. 
He must be disinterested 
at the time of attestation. 
Morton v Ingram, 368 
3. In order to satisfy that part 
of the law, which requires 
the attestation of subscrib- 
ing witnesses to a will to 
be in the presence of the 
testator, it is sufficient if 
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the attestation be in the 
same room in which he is, 
provided -it be not done in 
a clandestine, fraudulent 
way, which would not be 
in the party’s presence.— 
Bynumv Bynum, 632 


4. Where two persons agree 


to make mutual wills, it 
would seem, that bad faith 
in the one, either in not 
making his will or in con- 
cealing it after it was made, 
will not prevent the pro- 
bate of the will of the other 
party. Ibid. 


WITNESSES. 


Sse Costs. 























